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Honorable Steven C. Mannion 
United States Magistrate Judge 
District of New Jersey 

January 16, 2018 

UNITED STATES DISTRICT COURT 

Re: Kaul v Christie, et al., 
Docket No. 16-CV-02364 
The Solomon Critique 

Dear Judge Mannion, 
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Please find submitted two (2) copies of the completed analysis of the trial transcript 
in the MATTER OF THE SUSPENSION OR REVOCATION OF THE LICENSE OF 
RICHARD A. KAUL, M.D. TO PRACTICE MEDICINE AND SURGERY IN NEW JERSEY. 
The analysis, which is contained in the enclosed document entitled, 'The Solomon 
Critique', is referenced in 'If 170 of the revised Second Amended Complaint that was 
filed with the Court on October 27, 2017. At that point in time, forty-four (44) 
instances of misconduct had been identified. However, on January 11, 2018, the 
date the analysis was completed, that number had risen to two hundred and 
seventy-eight (278) separate acts of misrepresentation, evidential omission, gross 
mischaracterization and perjury, collectively committed by New Jersey 
Administrative Law Judge, Jay Howard Solomon, Esq and Defendants, Gregory 
Przybylski, MD and Andrew Kaufman, MD. 

This case commenced on February 22, 2016, at which time I was not in possession 
of any witness certifications or evidential analyses. On November 23, 2016, the 
Defendants filed a motion to dismiss the Amended Complaint (noted in my briefs as 
the 'First Amended Complaint'), in which they relied principally on Solomon's 
fraudulent opinion. Despite being aware that the proceedings had been corrupted 
the defendants cited a paragraph in the board's FINAL ORDER of March 12, 2014, 
which characterized as, "disturbing'~ my refusal to accept their illegal act of license 
revocation. However, in light of the certification of John Zerbini, filed with the Court 
on August 9, 2017 and now The Solomon Critique, I would suggest that it is 
"disturbingNthat the defendants were so willfully misrepresenting the truth in 
order to achieve their own ends. What is particularly troubling is the fact that the 
medical board continued these lies when they stated in their FINAL ORDER: 
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"As indicated herein, based upon our review of the record, the Initial Decision, 
Exceptions and responses filed thereafter and consideration of oral argument of 
counsel, we have concluded that cause exists to adopt in their entirety all 
findings of/act and conclusions of law of the AL} as amplified below. Based upon 
our independent review of the record and the evidence presented regarding 
sanctions, we herein modify the penalty recommendation to additionally include 
a $300,000.00 monetary penalty." 

The evidence now before this Court proves this statement to be nothing, but a bare 
faced lie, intended to provide cover for their misconduct, and further the conspiracy 
described in john Zerbini's certification. The medical board knew that their actions 
were illegal, and despite having received a Jetter from me, dated February 6, 2014, 
in which I alerted them to the malfeasant conduct of their expert, Andrew Kaufman 
and senior medical board member, Steven Lomazow, they continued with their 
fraud. 

The Defendants knew that their invocation of the Noerr-Pennington doctrine was 
improper, because they knew that they had behaved Illegally in the administrative 
proceedings, and that Noerr-Pennington is no defense to acts of criminality. This 
however, did not stop them from deceiving this Court, in the same dishonest 
manner that the medical board rendered its 'cover-up' on March 12, 2014. 

I hope that this submission is of assistance to the Court, in its determination of this 
case. 

Yours sf relV, l 
Richard Ar)un Kaul, MD 

cc: Judge Kevin McNulty 
All Counsel via e-mail 
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Honorable Kevin McNulty 
United States District Judge 
District of New Jersey 

www.drrichardkaul.com 

January 16, 2018 

UNITED STATES DISTRICT JUDGE 

Re: Kaul v Christle, et al., 

Docket No. 16-CV-02364 
The Solomon Critique 

Dear Judge McNulty, 

Please find submitted a copy of the completed analysis of the trial transcript in the 
MATIER OF THE SUSPENSION OR REVOCATION OF THE LICENSE OF RICHARD A. KAUL, 

M.D. TO PRACTICE MEDICINE AND SURGERY IN NEW JERSEY. The analysis, which is 

contained in the enclosed document entitled, 'The Solomon Critique', is referenced in ~ 
170 of the revised Second Amended Complaint that was filed with the Court on October 
27, 2017. 

The document is necessarily detailed, and its length reflects that of the one hundred 
and five (105) -page opinion issued on December 13, 2013 by New Jersey Administrative 

Law Judge, Jay Howard Solomon, Esq. 

Richard Arjun Kaul, MD 

cc: Judge Steven C. Mannion 
All Counsel via e-mail 
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The Solomon Critique 

A critical analysis cf the trial transcript and evidence of the 
proceeding in the MATTER OF THE SUSPENSION OR 

REVOCATION OF THE LICENSE OF RICHARD A. KAUL, M.D. TO 
PRACTICE MEDICINE AND SURGERY IN NEW JERSEY 

Richard Arjun Kaul, MD 
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Richard Arjun Kaul, MD 

Propria Persona 

120 Temple Terrace 

Palisades Park, NJ 07650 
Tel: (201) 989 2299 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

RICHARD ARJUN KAUL, MD 

Civil Action No. 16-cv-02364 

Plaintiff, 

CERTIFICATION OF PLAINTIFF 

CHRISTOPHER J. CHRISTIE, ESQ. et al., 

Defendants 

Richard Arjun Kaul, of full age, certifies and says: 

I am the Propria Persona Plaintiff 

I make this certification in support of the Plaintiff's submission of 'The Solomon 

Critique'. 

I certify that the italicized text in 'The Solomon Critique' is a true and accurate copy of 

the text of the opinion issued on December 13, 2013, by New Jersey Administrative Law 

Judge, Jay Howard Solomon, Esq IN THE MATTER OF THE SUSPENSION OR REVOCATION 

OF THE LICENSE OF RICHARD A. KAUL, M.D. TO PRACTICE MEDICINE AND SURGERY IN 

NEW JERSEY 

I certify that the foregoing statements made by me are true to the best of my 

knowledge. I am aware that if any of the foregoing statements made by me are willfully 

false, I am subject to punishment. 

Dated: January 16, 2018 

Richard Arjun Kaul, MD 
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THE SOLOMON CRITIQUE 

A critical analysis of the trial transcript of the proceeding in the MATTER OF THE 
SUSPENSION OR REVOCATION OF THE LICENSE OF RICHARD A. KAUL, M.D. TO 

PRACTICE MEDICINE AND SURGERY IN NEW JERSEY 

INITIAL DECISION 

OAL DKT. NO. BDS 08959-12 
IN THE MA ITER OF THE SUSPENSION 
OR REVOCATION OF THE LICENSE OF 
RICHARD A. KAUL, M.D., TO PRACTICE 
MEDICINE AND SURGERY IN NEW 
JERSEY. 

Doreen Hafner, Deputy Attorney General, for complainant Attorney General of the State of 

New Jersey (John J. Hoffman, Acting Attorney General of New Jersey, attorney) 

Charles Shaw, Esq., for respondent Richard A. Kaul, M.D. (Law Offices of Charles Shaw, 

Esq., attorneys) 

Record Closed: October 31, 2013 

Decided: December 13, 2013 

BEFORE J. HOWARD SOLOMON, ALJ t/a: 
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Preface 

This document is a detailed analysis of the trial transcript of the hearing in the MATTER OF THE 

SUSPENSION OR REVOCATION OF THE LICENSE OF RICHARD A. KAUL, M.D. TO 

PRACTICE MEDICINE AND SURGERY IN NEW JERSEY- OAL DOCKET NO. BDS 08959-12. 

The document demonstrates the enormous volume of willful misrepresentation, perjury, critical 

evidential omission and gross mischaracterization that were commited by Jay Howard Solomon, 

Esq, Gregory Przybylski, MD and Andrew Kaufman, MD, during the proceeding. 

On April 2, 2012 the New Jersey Board of Medical Examiners initiated an administrative action to 

revoke the medical license of Dr. Richard Arjun Kaul. The matter was transferred to the New 

Jersey Office of Administrative Law in late May 2012 and on April 9, 2013 a contested hearing 

commenced, which concluded on June 28, 2013. It was adjudicated without a jury by 

Administrative Law Judge, Jay Howard Solomon, who came out of retirement just for the case, 

and returned to retirement after it concluded. It consisted of twenty-three (23) days of witness 

testimony during which twenty-six thousand, one hundred lines (26, 1 00) of trial transcript were 

generated and thousands of pages of evidence were submitted. On the opening day of the 

proceeding the Deputy Attorney General had approximately fifty- (50) boxes, of what appeared to 

be evidence, stacked against both walls of the room. Dr. Kaul attended every day of the hearing. 

In early September 2013 it was brought to Dr. Kaul's attention that evidence had been 

tampered with. He sent a letter to Solomon, dated September 12, 2013, that requested the 

issue be investigated, but received no response. 

On December 13, 2013 Solomon issued his opinion that recommended Dr. Kaul's license 

be revoked. It was a one hundred and five-- (105) page document that bore little 

resemblance to the testimonial evidence. Dr. Kaul sent Solomon a letter dated December 

26, 2013, in which he expressed his opinion regarding the evidential disparity between his 

opinion and the trial testimony. 

On March 24, 2014 the medical board adopted Solomon's opinion, and imposed a fine of 

four hundred and fifty thousand dollars ($450,000.00). 

On February 22, 2016 Dr. Kaul filed a lawsuit in the United States District Court, District of 

New Jersey, against Solomon and a number of other defendants that include the 

physicians who had conspired against Dr. Kaul. The action claimed, amongst other things, 
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violations of RICO and Section 1983. However, on June 30, 2017, the Court dismissed 

Solomon from the matter based on his defense of absolute immunity. 

In late 2017 Dr. Kaul eventually obtained a copy of the entire trial transcript, which he 

began cross-referencing with Solomon's opinion. The analysis started in or around early 

September 2017 and concluded on January 11, 2018. Dr. Kaul's analysis provides 

evidence that Jay Howard Solomon, Esq, Gregory Przybylski, MD and Andrew Kaufman, 

MD, the latter two the experts for the state, had committed two hundred and seventy-eight 

(278) wrongful acts. These consisted of misrepresentations, perjury, evidential omissions 

and gross mischaracterizations of the trial record. 

The following indicates the distribution of these violations: 

Jay Howard Solomon, Esq: 

Misrepresentations- Forty-seven (47) 

Evidential omissions- One hundred and sixty-nine (169) 

Gross mischaracterizations - Sixty-two (62) 

Gregory Przybylski, MD: 

Perjury- Thirty (30) 

Misrepresentations- Fourteen (14) 

Mischaracterizations - Three (3) 

Evidential omissions - Five (5) 

Andrew Kaufman, MD: 

Perjury- One (1) 

Misrepresentations - Two (2) 

Evidential omissions - Two (2) 

These numbers suggest that the evidence provided was flawed and dishonest and that the 

interpretation of evidence was selective and prejudiced. The analysis proves that two of the 

defendants in Kaul v Christie provided misinformation and that they committed perjury. The extent 

of the corruption of information that was committed suggests the need for a criminal investigation 

into the reasons why Jay Howard Solomon would violate the law in such a concerted manner. 

This detailed analysis of the trial record proves that the proceedings initiated against Dr. Kaul in 
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I 
I 
I ~ 

April 2012 were conducted in a biased and illegal manner and contain evidence that is plainly 

false, meaning that the revocation of Dr. Kaul's license was illegal. 

The analysis is irrefutable proof of the criminal abuse of power and dishonesty that polluted the 

proceedings against Dr. Kaul, a conspiracy that caused the economic collapse of six medium 

sized corporations, the loss of jobs and tax revenues. The depths of dishonesty to which 

Solomon, Przybylski and Kaufman descended are abundantly evident in the forensic detail of the 

analysis and needs to be prosecuted appropriately. 

I suggest that the manner in which the revocation of Dr. Kaul's license was conducted provides 

clear evidence that there is an urgent need for an independent review of the practice and conduct 

of the New Jersey Board of Medical Examiners. 

iv 
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Document + Reference Guide 

The elements of the fraudulent decision of the administrative law judge are addressed 

below with reference to the following Folders. The text of Solomon's opinion is in italics and 

the text of Kaul's corrections is not in italics. The Referenced Folders are: 

(a) Folder 1 -Chronology of professional events- This fifty-three (53) page 

document was filed on Apri14, 2017, as part of Kaul's Amended Response to 

Defendants Omnibus Brief in support of motion to dismiss - The referenced part 

of the relevant document for Folder 1 (Chronology of professional events) is 

identified by the pdf page count page number e.g. 33/53 

(b) Folder 2- Exhibits- These documents are in the possession of the Defendants, 

who were served in March 2016 with a Waiver of Summons and a flash drive 

that contained the non-bate stamped Exhibits - The Solomon Critique references 

the Exhibits pages with a prefix of PA, and indicates the numerical order of the 

page in the pdf on the flash drive. 

(c) Folder 5- APPX C -Transcript of the February 3, 2010 NJBME preliminary 

evaluation committee proceeding- This one hundred and nine (1 09) page 

document is available on the New Jersey Board of Medical Examiners website -

The referenced part of the relevant document for Folder 5 (APPX C) is identified 

by both the pdf page count number e.g. 92/109 and legal page number e.g. 

91:8-22 

(d) Folder 7 -APPX E- Transcript of the June 13,2012 NJBME proceeding- This 

two hundred and fourteen (214) page document was filed on April4, 2017, as 

part of Kaul's Amended Response to Defendants Omnibus Brief in support of 

motion to dismiss -The referenced part of the relevant document for Folder 7 

(APPX E) is identified by both the pdf page count number e.g. 179/214 and the 

legal page number e.g. 180:19-21 

(e) Folder 8- APPX F- Transcript of the New Jersey Office of Administrative Law 

(OAL) proceedings from April 9 to June 28, 2013- In the majority of references 

the relevant text is included in The Solomon Critique - The referenced part of the 
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relevant document for Folder 8 (APPX F) is identified by both the pdf page count 

number e.g 333/1044 and the legal page number e.g 55:10-66-10. 

(f) Folder 9 - APPX G - Legal summation of Applicant in the OAL proceedings from 

April 9 to June 28, 2013- This one hundred and two (1 02) page document was 

filed on April4, 2017, as part of Kaul's Amended Response to Defendants 

Omnibus Brief in support of motion to dismiss -The referenced part of the 

relevant document for Folder 9 (APPX G) is identified by the pdf page count 

number e.g 40/102. 

(g) Folder 10 - Decision of the Administrative Law Judge in the OAL proceedings 

from April 9 to June 28, 2013 - The entire text of this opinion is included in italics 

in The Solomon Critique. 

(h) Folder 12- Second Amended Complaint in Kaul v Christie- This document was 

filed on August 9, 2017 - The referenced part of the relevant document for Folder 

12 (APPX J) is identified by both the pdf page count number e.g 333/495 and the 

legal page and paragraph number e.g. Page 7, para.29. 

(i) Folder 14- Civil malpractice lawsuits- The relevant referenced text is included 

in The Solomon Critique - The referenced part of the relevant document for 

Folder 14 (Civil malpractice suits) is identified by the date of service, patient 

initials and type of clinical service e.g. 060428-RB-FU 

0) Folder 15- NPDB- Case files for patients KS + SS + GH + HS, who were 

referenced in the OAL proceedings- The relevant text is included in The 

Solomon Critique - The referenced part of the relevant document for Folder 15 

(NPDB) is identified by the date of service, patient initials and the type of clinical 

service e.g. 070801-SS-IC 
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STATEMENT OF THE CASE AND PROCEDURAL HISTORY 

1. This is a disciplinary proceeding brought by the Attorney General of the State of New 

Jersey (petitioner) on its complaint filed with the State Board of Medical Examiners 

(Board) on April 2, 2012, seeking to impose sanctions against Richard A. Kaul, M.D., a 

board-certified anesthesiologist (respondent), including the suspension or revocation of 

his medica/license. Respondent filed his answer with the Board on April 9, 2012, denying 

the allegations. The Attorney General filed an amended verified complaint with the Board 

on June 13, 2012, which then referred the matter to the Office of Administrative Law 

(OAL), where it was received on June 29, 2012, for hearing as a contested case. 

2. Thereafter, petitioner moved to further amend its complaint, which was granted by the 

undersigned on December 18, 2012. 

3. The second amended complaint al/eged that respondent committed multiple acts of 

gross neglect, gross malpractice, gross incompetence, in violation of N.J.S.A. 45:1- 21(c); 

repeated acts of negligence, malpractice or incompetence, in violation of N.J.S.A. 45:1-

21(d); professional misconduct, in violation of N.J.S.A. 45:1-21(e) and (h), including 

failure to maintain medical malpractice insurance and/or a letter of credit, in violation of 

N.J.S.A. 45:9-19.7 and/or N.J.A.C. 13:35-6.18(b) and (d); failure to maintain good moral 

character, in violation of N.J.S.A. 45:9-6; failure to obtain hospital privileges or alternative 

privileges, in violation of N.J. A. C. 13:35-4A. 6; professional misconduct, in violation of 

N.J.S.A. 45:1-21(e) and violation of a Board regulation pursuant to N.J.S.A. 45:1-21(h), 

including the failure to maintain proper patient records, in violation of N.J.A.C. 

13:35-6.5; and misrepresentation of his training and experience in the performance of 

spinal surgeries, and for his failure to properly bill for his services, both in violation of 

N.J.S.A. 45:1-21(b). Petitioner further alleged that the above conduct presented a clear 

and imminent danger to the public health, safety, and welfare, pursuant to N.J.S.A. 45:1-

22. 

4. Petitioner further alleged that the Board issued investigative subpoenas to respondent 

and the New Jersey Spine and Rehabilitation Center (NJSR), a one-room outpatient 

surgical center owned and operated by respondent, for patient records, which was 

refused by respondent, in violation of N.J.S.A. 45:1-18, and for his failure to cooperate 

with the Board, in violation of N.J.A.C. 13:45C-1.2 and -1.3(a)(5). 
1 
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STATEMENT OF THE CASE AND PROCEDURAL HISTORY 

(a) The matter was transferred from the Board to the OAL in May, and not on June 29, 

2012. This discrepancy is highly relevant as it was the cause of an intense period of 

litigation shortly after Kaul had signed an interim consent order with the Board on May 

9, 2012 - References: Folder 1 (Chronology of professional history) - Page 15 - 18 with 

relevant exhibits referenced. 

(b) The allegations asserted by the medical board were false, and based on fraudulent 

testimony from biased 'experts' and dishonest patients. Next to each of the allegations 

is a reference to the evidence that contradicts it. This body of evidence is detailed 

below in the paragraphs of the FACTUAL DISCUSSION + FINDINGS OF FACT 

Allegation Contradictory evidence 
N.J.S.A. 45:1-21(c) ~ 142a + ~ 143a + ~ 148 j + ~ 150d + ~ 242a + ~ 243a + 

~ 251a + ~ 277a + ~ 306b- (e) to (y) + ~ 3071 + ~ 307m 
+ ~ 307n + ~ 307o + ~ 40a + ~ 306b(e)- (j) + ~ 306f + 

~ 307jj + ~ 307ww + ~ 307jj + ~ 307kk + ~ 351c 

Folder 12 (APPX J)- Page 20 -40 + 140- 141 + Exhibit 

10d 

N.J.S.A. 45:1-21(d) ~ 142a + ~ 143a + ~ 148 j + ~ 150d + ~ 242a + ~ 243a + 
~ 251a + ~ 277a + ~ 306b- (e) to (y) + ~ 3071 + ~ 307m 
+ ~ 307n + ~ 307o + ~ 40a + ~ 306b(e)- (j) + ~ 306f + 

~ 307jj + ~ 307ww + ~ 307jj + ~ 307kk + ~ 351c 

Folder 12 (APPX J)- Page 20-40 + 140 + Exhibit 10d 

N.J.S.A. 45:1-21(e) +(h) ~ 270b + ~ 306b + ~ 322j + ~ 159a + ~ 161a + ~ 306e + 
~ 307c + ~ 307aa + ~ 307vv + - ~ 322a + 322b + 322c + 
322d + 322e + 322f + 322g + 322h + ~ 146b + ~ 165a + 
~ 306b(z) + ~ 339a + ~ 339b + ~ 142a + ~ 143a + ~ 148 j 
+ ~ 150d + ~ 242a + ~ 243a + ~ 251a + ~ 277a + ~ 306b 
-(e) to (y) + ~ 3071 +~307m+~ 307n + ~ 307o + ~ 
40a + ~ 306b(e)- (j) + ~ 306f + ~ 307jj + ~ 307ww + ~ 
307jj + ~ 307kk + ~ 351c 

Folder 1 (Chronology of professional history)- Page 35, 

paragraph 19. 

N.J.S.A. 45:9.7/N.J.A.C. 13:35-6. 18(b) and Folder 9 (APPX G)- Page 40/102 
(d) 

N.J.S.A. 45:9-6 ~ 350a + ~ 221a 

Folder 5 (APPX C)- 92/109- 91:8-22 
2 
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Folder 2 (Exhibits)- PA0849 to PA0964 + PA1758 to 
PA1765 +Folder 9 (APPX G)- 100- 102/102. 

N.J.A.C. 13:35-4A. 6 ~ 274b(d) + ~ 274b(f) + ~ 282a 

Folder 9 (APPX G)- Page 22- 28/102 
N.J.S.A. 45:1-21(e) ~ 270b + ~ 306b + ~ 322j + ~ 159a + ~ 161a + ~ 306e + 

~ 307c + ~ 307aa + ~ 307vv +- ~ 322a + 322b + 322c + 
322d + 322e + 322f + 322g + 322h + ~ 146b + ~ 165a + 
~ 306b(z) + ~ 339a + ~ 339b + ~ 142a + ~ 143a + ~ 148 j 

+ ~ 150d + ~ 242a + ~ 243a + ~ 251a + ~ 277a + ~ 306b 
-(e) to (y) + ~ 3071 + ~ 307m+~ 307n + ~ 307o + ~ 
40a + ~ 306b(e)- (j) + ~ 306f + ~ 307jj + ~ 307ww + ~ 
307jj + ~ 307kk + ~ 351c 

Folder 2 (Exhibits)- PA1759 to PA1765 + PA0583 to 

PA0587 + Folder 9 (APPX G) - 100- 102/102 
N.J.S.A. 45:1-21(h) ~ 274b(d) + ~ 274b(f) + ~ 282a 

Folder 15 (NPDB)- 140216-0mbudsman report 

N.J.A.C. 13:35-6.5 ~ 40a 

Folder 15 (NPDB)- 140216-0mbudsman report 

N.J.S.A. 45:1-21(b) ~ 350a + ~ 221a + Folder 5 (APPX C)- 92/109-91:8-22 

Folder 2 (Exhibits)- PA0006 to PA0013 + Folder 10 
(APPX H) -Page 92/105 + Folder 9 (APPX G)- Page 

39/102 
N.J.S.A. 45:1-22 ~ 161a + ~ 306e + ~ 307aa + ~ 307vv + ~ 306b(z) + ~ 

291 + 298a 

Folder 9 (APPX G)- 54 to 102/102 + Folder 12 (APPX J) 
-Page 20 -40 + Exhibits 1a to lld 

N.J.S.A. 45:1-18 + N.J.A.C. 13:45C-1.2 and Folder 1 (Chronology of professional history)- Page 15, 
1.3(a)(5) paragraph 7 + Folder (Exhibits)- PA0742 to PA0743 + 

Folder 9 (APPX G) - 38/102 + Folder 10 (APPX H)-
93/105 

5. Prior to the commencement of the hearing, the parties filed various discovery motions, which 

were heard and disposed of prior to hearing. In addition, petitioner filed on short notice a motion 

for summary decision on its allegations that respondent failed to obtain required hospital 

privileges and/or alternative privileges (discussed below) and that he failed to maintain required 

medical malpractice insurance or a letter of credit (also discussed below). The undersigned 

reserved on the motion pending the conclusion of this matter. After the hearing had commenced, 

respondent's counsel moved to be relieved as counsel, for reasons heard in camera; the motion 
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was denied. 

6. The hearing took place on several dates, commencing on April 9, 2013, and concluding on June 

28, 2013. Post-hearing briefs and reply briefs were submitted, after extensions were granted to 

both sides. The last brief was due and received on October 31, 2013, on which date the record 

closed. 

4 
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FACTUAL DISCUSSION 

In the factual discussion below the non-itlalicized paragraphs identify whether Solomon, 

Przybylski and or Kaufman, commited a willful misdeed of omission, misrepresentation, 

mischaracterization or perjury. The evidence can be found in the Referenced Folders listed 

above, and in the majority of paragraphs text from trial testimony and clinical notes is 

included. 

7. Most of the facts, other than that respondent is a physician licensed to practice medicine and 

surgery in the state of New Jersey and is the owner and operator of NJSR, were in dispute. In 

presenting its case, petitioner produced several expert and lay witnesses, starting with Gregory J. 

Przybylski, M.D. 

Gregory J. Przybylski. M.D. 

8. Gregory J. Przybylski, M.D., is a licensed physician in the state of New Jersey and a board-certified 

neurosurgeon. He has written extensively about the spine, and has hospital privileges at JFK Medical 

Center and Jersey Shore Medical Center. After graduating from medical school, he completed several 

years of training in spinal surgical techniques and has been appointed to faculty positions in 

neurosurgery. He has never had any negative actions against his license in his seventeen years as a 

neurosurgeon. 

8a. The OAL judge failed to include the long malpractice history of the state's expert, yet 

emphasized his professional licensing history. This individual, a defendant in Kaul v 

Christie, has been sued on multiple occasions for medical negligence, one of which 

caused a female patient to become permanently incontinent- Reference: Folder 12 (APPX 

J)- 14/495- Page 7, paragraph 29. 

9. Or. Przybylski has performed an extensive amount of spinal fusions, minimally invasive surgeries, 

including decompression or fusion or a combination of both, averaging approximately 120 to 150 

spinal surgeries a year. Over the past several years, he has devoted the majority of his practice to 

minimally invasive surgeries and percutaneous procedures, which he began around 2002. 

9a. The OAL Judge misrepresented the trial record by falsely stating that Przybylski 

commenced performing minimally invasive spine surgery in 2002, "Q. Now, we had a 

5 
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discourse during your voir dire where we talked about your training and experience, 

and I came up with, in your word, seminal date which was 2005, remember that, for 

minimally-invasive technology? A. I remember the discussion. I remember that I told 

you that I had started minimally-invasive surgery before that, but that became the 

predominant part of my practice around that time." - Reference: Folder 8 (APPX F) -

469/1044- 54:11-20 

10. When asked to describe the differences between percutaneous and open surgeries, he responded 

that percutaneous are needle-based procedures while open surgery exposes the area of the spine to 

be treated. For open surgery, the training for the physician is significantly different than that for 

percutaneous procedures. In describing the differences between open spinal and minimally invasive 

surgeries, he stated that in open surgery, the area to be treated is much more exposed than in 

minimally invasive surgeries, the latter of which involves the insertion of a tube to conduct the repair. 

In minimally invasive surgery, the physician's field of vision is limited since the procedure is done 

through a tube. The physician must decide whether to perform an open or a minimally invasive 

surgery, after obtaining a cogent medical history and reviewing diagnostic tests. Both such surgeries 

are done in a hospital setting. 

10a. The OAL judge misrepresented the trial record by falsely stating that Przybylski 

asserted that both percutaneous and minimally invasive spine surgeries are done in a 

hospital setting. Przybylski refers only to minimally invasive spine surgery, "Q. So just to 

understand you correctly, the surgeries that you were doing, the minimally invasive 

spinal surgery, they would have been done in a hospital setting; is that correct? A. 

I would say. I cannot think of an exception where they were not, so I would say yes, 

they were all done in a hospital setting. I cannot think of an exception to that." -

Reference: Folder 8 (APPX F) - 66/1044 - 88:13-20 

11. During his preliminary testimony, Dr. Przybylski produced a model of the lumbar spine and 

discussed its physiology, including facet joints and discs. He also demonstrated various surgical 

techniques, including fusion, designed to limit motion of the spine to advance healing. 

12. Then he explained the differences between fusion and fixation. During a fusion, the process is to 

unite two bones disrupting a joint and pack the area with bone material to limit or prevent mobility. 

With fixation, wire, screws or rods, or a combination thereof, are used to immobilize the bones to 

allow for a fusion to occur. 
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13. Most spinal surgeries involve degenerative disc disorder where the disc dehydrates and becomes 

less of a shock absorber, resulting in pain. Various diagnostic tests are available, such as CT scans, 

MR/s and discograms, which assist the surgeon in determining the type of surgery needed. The 

importance of obtaining a cogent medical history and the use of diagnostic testing were taught in 

medical school, and became heightened during his residencies. He discussed various articles and 

publications concerning spinal surgeries that he had relied upon in rendering his report. 

14. He mentioned that pain-management physicians consist of multidisciplines, such as radiologists, 

anesthesiologists, and internists trained to do percutaneous procedures (those procedures which are 

needle-based). After his review of the curriculum vitae of respondent P-109(a}, it was his opinion that 

respondent did not have the requisite training to perform spinal surgeries, either open or minimally 

invasive. 

15. According to respondent's curriculum vitae, he was a surgical intern in 1989-1990 at Catholic 

Medical Center in New York. Dr. Przybylski opined that interns at such a hospital would have had very 

little responsibility to perform spinal procedures on their own. He also noted that in 199D-1991, 

respondent was a surgical intern at Nassau County Medical Center in New York, where, again, Dr. 

Przybylski opined that there was limited training given to interns in performing surgical procedures on 

their own. Dr. Przybylski noted that in 1991-1992, respondent moved to Booth Memorial Medical 

Center in New York, a different medical center, where he likely would have had limited surgical 

experiences because he was newly transferred to that hospital. Respondent did complete a residency 

in anesthesiology at Albert Einstein-Montefiore Medical Center in New York during 1992-1995, 

during which he would not have had any exposure to spinal surgeries. This residency likely included 

training in epidurals, discographies, and needle-based procedures. 

15a. The OAL judge misrepresented the trial record by falsely stating that Przybylski, in 

describing Kaul's training, "opined that interns at such a hospital would have had very 

little responsibility to perform spinal procedures on their own" - Reference: Folder 8 

(APPX F)- 99/1044-220:3-19. Przybylski made no such reference to spinal procedures. 

16. He further noted that in 1995-1996, respondent had a pain fellowship at the Department of 

Anesthetics at Bristol Royal Infirmary in Bristol, England. Here respondent would have received 

training in percutaneous procedures, not open or minimally invasive spinal fusion surgery. 
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17. Respondent also listed in his curriculum vitae his membership in 2006 in the American Society of 

lnterventiona/ Pain Physicians. Dr. Przybylski examined the website for this association and noted 

that it was open to doctors of different disciplines who sought to do interventional pain 

management, which treatment would have been limited to needle or percutaneous spinal 

procedures. In his curriculum vitae, respondent also listed the completion of a two-week fellowship in 

minimally invasive spine surgery at the Wooridul Hospital in Seoul, Korea, in 2004. In an excerpt from 

respondent's testimony before the Board on February 3, 2010 (P-98}, respondent confirmed that his 

training in Korea was only for two weeks, a time period, according to Dr. Przybylski, that was totally 

insufficient for proper surgical training. 

18. Dr. Przybylski added that a typical fellowship for minimally invasive surgery is approximately six 

to twelve months, which would involve performing procedures and caring for patients under the 

supervision of a monitor, an experienced physician. During the residency, the physician is eventually 

weaned from supervision and gradually performs surgeries on his or her own, with the monitor in 

attendance. Respondent also listed his membership in 2004 in the American Academy of Minimally 

Invasive Spinal Medicine and Surgery, which Dr. Przybylski mentioned is not recognized by the 

American Board of Medical Specialties. Membership in this organization is open to various physician 

disciplines, but membership by itself did not provide expertise in spinal surgery. 

19. Respondent also mentioned that he is a diplomate of the American Board of lnterventional Pain 

Management. Dr. Przybylski stated that this membership also involves physicians from various 

disciplines, such as physiatrists, neurologists and anesthesiologists, which leads to becoming a 

diplomate in percutaneous procedures, not minimally invasive ones. 

20. He further commented that the continuing medical education (CME) courses taken by 

respondent did not qualify him to perform open or minimally invasive surgeries. Attendance at these 

courses did not lead to surgical competence, but only satisfied CME requirements for licensure. 

21. As to respondent's certificate from the North American Spine Association, Dr. Przybylski 

commented that this association included a broad spectrum of physicians. Even a non-physician who 

took the appropriate course or courses offered could obtain a certificate, which only certified 

attendance. The amount of time and breadth of study necessary to train for open or minimally 
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invasive surgeries is much greater than merely attending CME courses. 

21 a. Przybylski perjured himself when he criticized Kaul's CME training as being 

inadequate to perform minimally invasive spine surgery. Przybylski's CME training 

commenced in 2005, while Kaul's commenced in 2002. - Reference: Folder 12 (APPX J) -

40/495- Page 33, paragraph 136. + Folder 8 (APPX F)- 469/1044- 54:9-20. 

22. He further opined that given respondent's lack of training, he would not have been granted 

hospital privileges for either open or minimally invasive surgeries, particularly at JFK Hospital, where 

Dr. Przybylski sits on a credentialing subcommittee. He would, however, have been given privileges as 

an anesthesiologist to perform percutaneous procedures. 

22a. Przybylski knowingly misrepresented the law, when he implied that hospital privileges 

were necessary to perform minimally invasive spine surgery - Reference: Folder 12 (APPX 

J)- 34/495- Page 27. paragraph 121. The OALjudge failed to recognize the law and legal 

precedent on the issue. 

23. Based upon his review of respondent's curriculum vitae, which illustrated his lack of training in 

either open or minimally invasive surgeries, Dr. Przybylski opined that respondent's performance of 

those surgeries constituted a gross deviation from medical standards. 

23a. Przybylski perjured himself when he stated that training was determinative of a 

standard of care and that Kaul had deviated from the standard because of his training. 

Przybylski, an individual who admitted to having provided medical expert testimony since 

1996, on at least fifty (50) occasions, knew that training was not a medical standard. -

Reference: Folder 12 (APPX J)- 34/495- Page 27. paragraph 121. The OAL judge, an 

individual with over forty years of American legal experience willfully ignored the law of the 

New Jersey Legislature, i.e. The Medical Practices Act 

24. Dr. Przybylski testified that there were also several risks associated with this deviation, citing, for 

example, a patient treated by respondent who underwent multilevel procedures that cannot not be 

corrected during the patient's life. Dr. Przybylski also noted atrophy in that patient and mentioned 

other maladies that were likely to develop. 
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24a. Przybylski perjured himself when he stated that a patient treated by Kaul had 

developed atrophy - Reference: Folder 12 (APPX J) - 39/495 - Page 32, para. 135. The 

OAL judge ignored the fact that no evidence of atrophy had been presented with regards to 

patient LM, or any other patient, and that patient LM improved after the surgery, "The 

patient is making excellent progress in the postsurgical phase."- Reference: Folder 

14 (Civil malpractice lawsuits)- 120410-LM-FU. 

25. Since complications could arise during open or minimally invasive surgeries, these surgeries should 

be done in a hospital setting or at least at the hospital's outpatient center. If a problem were to occur, 

the patient could be properly and immediately treated. Therefore, the surgeon must have hospital 

privileges. However, respondent did not have any hospital privileges. He further opined that since 

respondent was performing spinal surgeries, it was a gross deviation for him not to have hospital 

privileges. In the alternative, respondent could have worked with doctors who had hospital privileges, 

who could then take over the care of the patient, if needed. But no relationship with other doctors was 

noted in the materials he reviewed. 

25a. Przybylski perjured himself when he associated the performance of minimally invasive 

spine surgery, and the clinical outcomes associated with minimally invasive spine surgery, 

with the possession of hospital privileges, and even more tenuously with an association 

with a physician who possessed hospital privileges - Reference: Folder 12 (APPX J) -

34/495 - Page 27, para. 121. The OAL judge failed to recognize the law and legal 

precedent on the issue. Incidentally, hospitals have higher mortality and morbidity rates 

than outpatient surgical centers. 

26. Dr. Przybylski was asked to give his opinion about respondent's treatment of patient R.B. In 

arriving at his opinion, Dr. Przybylski reviewed respondent's medical records, imaging reports, pre

and post-operative reports, and the consent for surgery. He opined that respondent deviated from 

the standards of care for treatment of this patient. Respondent improperly performed a 

discogram, for which there should have been a control, or normal, disc. Since that was not done, 

he concluded that this was a gross deviation. 

26a. Przybylski perjured himself when he willfully misinterpreted the clinical evidence of the 

care Kaul had provided to patient RB - Reference: Folder 12 (APPX J) - 35/495 - Page 

28, para. 123. The OAL Judge willfully ignored the clinical evidence, that proved the patient 
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had improved, "The patient is now asymptomatic, has a good range of motion, and 

does have some complaints of numbness and tingling in the right leg towards the 

end of the day. At this point, the patient will be managed conservatively. He will be 

managed on the medications on a p.r.n. basis and will come back and see me in two 

months time."- Reference: Folder 14 (Civil malpractice suits)- 060428-RB-FU 

27. Upon his review of respondent's operative report, he noted that patient R.B. underwent a 

discectomy of L-3, L-4, and L-5 at the North Jersey Center for Surgery (NJCS) in Newton, New Jersey, 

an outpatient facility. A fusion was also performed using a mesh cage with allograft. 

28. While the patient consented to a discectomy, the operative report showed that, in addition to a 

discectomy, fusions were performed, which were not contained in the consent. Dr. Przybylski 

explained that during surgery, other medical concerns might be discovered, which were unknown 

during the consent process. These new issues could be treated while the patient is under anesthesia, 

rather than subjecting the patient to a new surgery and further anesthesia. But nothing was noted in 

the operative report about encountering other problems necessitating expanding the surgery. He 

considered this to be a gross deviation. 

28a. Przybylski perjured himself when he stated that Kaul had grossly deviated from the 

standard of care, because differences existed between the operative report and the 

consent form. Przybylski knew that this was not a deviation- Reference: Folder 12 (APPX 

J) - 35/495 - Page 28, para. 123. The OAL judge ignored the fact that the clinical notes 

indicated that the patient had actually improved, "The patient is now asymptomatic, has 

a good range of motion, and does have some complaints of numbness and tingling 

in the right leg towards the end of the day. At this point, the patient will be managed 

conservatively. He will be managed on the medications on a p.r.n. basis and will 

come back and see me in two months time."- Reference: Folder 14 (Civil malpractice 

suits)- 060428-RB-FU 

29. While the patient consented to a discectomy, the operative report showed that, in addition to a 

discectomy, fusions were performed, which were not contained in the consent. Dr. Przybylski 

explained that during surgery, other medical concerns might be discovered, which were unknown 

during the consent process. These new issues could be treated while the patient is under anesthesia, 

rather than subjecting the patient to a new surgery and further anesthesia. But nothing was noted in 
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the operative report about encountering other problems necessitating expanding the surgery. He 

considered this to be a gross deviation. 

30. Surgery was performed on Apri/11, 2005, where respondent performed a lumbar discogram at 

L4-5; lumbar discogram at L3-4; lumbar discectomy at L4-5; lumbar discectomy at L3-4; lumbar 

interbody fusion at L4-5 with mesh cage; and lumbar interbody fusion at L3-4 with mesh cage. A 

follow-up MRI on April 22, 2005, disclosed a large disc herniation at L4-5 with nerve impingement, 

which was the same area where respondent inserted the mesh cage. 

31. On April 27, 2005, respondent performed another surgery for the removal of bone fragment 

using a percutaneous approach. On an MRI dated May 5, 2005, of the L4-5 surgery site, there was 

still a large disc herniation at that level. According to Dr. Przybylski, this meant that disc material 

that should have been removed by the prior surgeries was still present. 

32. On May 9, 2005, respondent performed another surgery which consisted of a fragmentectomy of 

disc fragment in the L4-5 neural foramina/ space on the left side where two grams of fragment were 

removed. On June 6, 2005, the patient returned to respondent complaining of radiating pain in his left 

leg and of his inability to return to work. 

33. On June 9, 2005, other MR/s were obtained, with and without contrast, of the lumbosacral spine. 

The imaging showed that at L4-5 there was still the presence of a large disc fragment, 

notwithstanding the prior surgeries. By then, the patient was reporting weakness and atrophy in his 

left leg. 

33a. Przybylski perjured himself when he testified on April15, 2013 that Kaul's clinical note 

of patient RB, dated June 3, 2005, stated the patient had atrophy. The note does not state 

RB had muscle atrophy, but simply that the "Left tone is atrophied", which means that 

the tone is reduced, but not that the muscle has lost mass, which is what constitutes 

atrophy. In fact RB improved after having been treated by Kaul - Reference: Folder 12 

(APPX J) - 35/495 - Page 28, para. 123. The OAL judge ignored the fact that Przybylski 

misrepresented that RB had atrophy, " 

34. Respondent planned another surgery to remove the fragment, which was his fourth surgery at 
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the L4-5 disc. This surgery was performed on June 15, 2005. An MRI on August 25, 2005, revealed 

that a stable large disc fragment was present centered in the distal aspect of the left L4 neural 

foramen impinging upon the left L4 nerve root, further indicating that a portion of the disc fragment 

extended into the proximal aspect of the neural foramen. On September 19, 2005, respondent 

performed a percutaneous procedure endoscopically, but another imaging obtained on October 4, 

2005, showed there was no definite interval change from the prior imaging of August 25,2005. 

35. Respondent used mesh during surgery, which Dr. Przybylski stated was likely OptiMesh adding 

that the use of OptiMesh was improper since it could not withstand the load from body weight as an 

interbody structural support. He cited the literature prepared by Spineology, the manufacturer of 

OptiMesh which contained the following FDA notice in bold and bracketed print: 'The safety and 

effectiveness of this device used for fusion of the interbody space has not been established." (P-13.} 

Dr. Przybylski stated that the proper material should have been Allograft or a PEEK (polyether ether 

ketone) cage, not mesh. 

36. Dr. Przybylski opined the following gross deviations: 

1. Performing a discography without a control/eve/. 

2. The inconsistency between the consent and the operative report. 

3. The performance of multiple surgeries to the sa mea rea. 

4. The use of mesh. 

5. Respondent's lack of training in performing spinal surgery. 

36a. Przybylski perjured himself when he cited, with knowing falsity that the care Kaul 

delivered to patient RB had grossly deviated for the following reasons. Kaul's two experts 

found no deviations: 

(1) Performing a discography without a control level- Reference: Folder 12 (APPX J)-

35/495 - Page 28, para. 123 

(2) The inconsistency between the consent and the operative report- Reference: Folder 

12 (APPX J) - 35/495 - Page 28, para. 123. 

(3) The performance of multiple surgeries to the same area - Reference: Folder 12 (APPX 

J) - 32/495 - Page 25, para. 115. 

(4) The use of mesh- Reference: Folder 12 (APPX J)- 35/495- Page 28, para. 122 
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(5) Respondent's lack of training in performing spinal surgery - Reference: Folder 12 

(APPX J) - 35/495 - Page 28, para. 124. 

37. Dr. Przybylski noted that patient R.B. ended up with foot weakness and atrophyand developed a 

foot drop. In addition to the above deviations, the witness was also critical of respondent's repeated 

use of percutaneous techniques. 

37a. Przybylski perjured himself when stated that RB developed atrophy and foot drop. 

None of the clinical notes support this contention, and RB improved after the procedures, 

"The patient was last seen in September 2005, when he underwent several 

decompressions of the neuroforaminal space on the left side at L4-5 as a 

consequence of a fragment in the space. The patient presents today with his left leg 

being completely asymptomatic. The back is asymptomatic, however, he still has 

some numbness and tingling in the right leg, intermittently throughout the day."

Reference: Folder 14 (Civil malpractice suits)- Richard Barbetta- 060428-RB-FU + 

Folder 12 (APPX J)- 34/495- Page 27, para. 122. 

38. In all, he opined that respondent grossly deviated from the standards of care in his treatment of 

patient R.B. 

39. Dr. Przybylski was then asked to render his opinion about respondent's treatment of patient fi.:..!:1 

An MRI on November 5, 2011, indicated there were degenerative disc changes at multiple levels with 

small focal disc herniations at L4-5 and L5-51. On November 14, 2011, G.H. consulted with 

respondent. Respondent recommended a lumbar discogram at L2-L3, L3-L4, L4-L5 and L5-51. On 

December 3, 2011, respondent performed a discogram, but not at L5-51 as the operative report 

initially indicated. On the lumbar discography report of December 3, 2011, respondent reported that 

L5-51 was not accessible. On an MRI taken December 3, 2011, grade-four annular tears of L2-L3 

through the L5-51 disc were noted. The patient then consulted with respondent on December 6, 

2011, with ongoing complaints of pain in the low back and in both legs. Respondent recommended a 

lumbar decompression and interbody fusion at the L3-L4, L4-L5, and L5-51 levels with the use of 

interbody cages, iliac-crest autograft, bone marrow harvest and GP5 autograft. In his operative 

report dated December 9, 2011, respondent performed a lumbar decompression and interbody 

fusion with fusion cage at the L3-4, L4- 5 and L5-51 levels. Dr. Przybylski noted that the report 

described an incision over the iliac crest and a minimally invasive use of a retractor. He opined that 
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this surgery involved an open procedure for Iliac-crest bone grafting, while the remainder consisted 

of minimally invasive surgery. 

40. Dr. Przybylski noted that the consent for spinal surgery, which disclosed a lumbar decompression 

and interbody fusion at L3-L4, L4-L5, and LS-51, with hardware and with iliac-crest bone harvest, did 

not contain any signature of either the patient or respondent. 

40a. The OAL judge and Przybylski misrepresented the record, as a signed and completed 

consent form was submitted, as per a certification from Kathleen LaCouture, RN, the 

director of nursing for the NJSR Surgical Center- Reference: Folder 15 (NPDB)- 131014-

Certification LaCouture. 

41. According to the anesthesia record, the surgery lasted about six hours. (P-6 thru P- 12, at G.H. 

0347.} During surgery, respondent used mesh, which Dr. Przybylski concluded was likely OptiMesh. 

Again he discussed the FDA warning about the safety and effectiveness of this device for interbody 

structural support. {P-13.} Although a PEEK interbody cage was used at L3-4, respondent used mesh 

at other intervertebral spaces. 

42. Dr. Przybylski opined that respondent deviated from the standards of care: 

1. Performing three-level spinal fusions constituted a gross deviation. The guidelines only provide 

for one- or twa-level, not three-levef,fusions. 

2 The use of OptiMesh at L4-5, LS-51 constituted a gross deviation. 

3. Discography was not necessary since it had already been established that there was pain at two 

levels. This constituted a deviation between moderate and gross. 

4. The history and physical examination undertaken by respondent was without any neurological 

examination, which constituted a moderate deviation. 

5 The consent forms did not have signatures to confirm if the patient had consented to the 

procedures. 

6. Respondent's performance of an open procedure with his lack of training and qualifications 

constituted a gross deviation. 

Z Respondent's lack of hospital privileges or alternative privileges was a gross deviation. 
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42a. Przybylski perjured himself when he stated, with knowing falsity that the care Kaul 

delivered to patient GH had deviated for the following reasons. Kaul's two experts found 

no deviations: 

(1) Performing three-level spinal fusions constituted a gross deviation. The guidelines only 

provide for one- or two -level, not three level fusions- Reference: Folder 12 (APPX J) 

-34/495- Page 27, para. 122 +Page 20, para. 112. 

(2) The use of Optimesh at L4-5, L5-S 1 constituted gross deviation - Reference: Folder 12 

(APPX J)- 34/495- Page 27, para. 122. 

(3) Discography was not necessary since it had already been established that there was 

pain at two levels. This constituted a deviation between moderate and gross -

Reference: Folder 12 (APPX J)- 41/495- Page 34, para. 139. 

(4) The history and physical examination undertaken by respondent was without any 

neurological examination, which constituted a moderate deviation- This is plainly 

contradicted by the attached clinical record - Reference: Folder 15 (N PDB) - 111114-

GH-IC 

(5) The consent forms did not have signatures to confirm if the patient had consented to 

the procedures - Copies of the signed and completed consent forms were submitted on 

October 15, 2013 with a certification from the Director of Nursing- Reference: Folder 

15 (NPDB)- 131 014-PA-GH consent+ Certification LaCouture 

(6) Respondent's performance of an open procedure with his lack of training and 

qualifications constituted a gross deviation - Reference: Folder 12 (APPX J) - 41/495 -

Page 33, para. 136. 

(7) Respondent's lack of hospital privileges or alternative privileges was a gross deviation 

-Reference: Folder 12 (APPX J)- 34/495- Page 27, para. 121. 

43. Dr. Przybylski also opined that the surgeries performed by respondent placed this patient at risk 

for neurological injury. A three-/eve/ spinal fusion could cause stiffness, require further surgeries, and 

cause the development of stenosis at the L2-3 level. 

43a. Przybylski knowingly misrepresented the clinical evidence of the case, which 

indicated that patient GH improved after the surgery, "The patient comes in today after 

having recently undergone a lumbar interbody fusion at the L3-4, L4-L5 and LS-51 

levels. The patient comes back today for his first postoperative visit and seems to 

be doing very well with significant improvement of symptomatology in both low 
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back and legs."- Reference: Folder 15 (NPDB)- 111222-GH-FU 

44. Dr. Przybylski saw this patient on July 24, 2012, and December 10, 2012. The patient reported 

that his leg pain had improved, but not his back pain. He had functional difficulties putting on shoes 

and socks. In his examination, Dr. Przybylski noted a long incision as well as an iliac-crest incision. 

Mesh cages were noted at L4-5 and L5-51. On the follow-up CT scan, it was noted that the L4-5 and 

L5-511evel end plates were eroding, which Dr. Przybylski opined was caused by bone destruction. 

44a. GH came under the care of Przybylski in mid to late 2012, and Kaul suggests, as was 

the case with many of his other patients who recognized an opportunity to profit, that GH 

conspired with Przyybylski to manufacture a malpractice case. However, it never 

materialized, despite the fact that Przybylski had alleged that Kaul had grossly violated 

the standard of care on multiple occasions. 

45. Dr. Przybylski was asked to give his opinion about respondent's treatment of~ In arriving at his 

opinion, Dr. Przybylski reviewed respondent's office records, operative reports and imaging studies. 

On an MRI performed on June 12, 2004, desiccation (dehydrated disks) was indicated at several 

levels. Respondent met with J.J. on September 9, 2005, where he planned to perform a discogram at 

L2-3, L3-4, L4-5 and L5- 51, which was performed on October 3, 2005. 

46. According to respondent's records, he performed a surgery on October 11, 2005, at the Market 

Street Surgical Center in Saddle Brook, New Jersey. He performed a discogram at L4-5, L5-S1, 

discectomy at L4-5, discectomy at L5-51, lumbar interbody fusion with mesh cage at L4-5, and 

lumbar interbody fusion with mesh cage at L5-S1, and he inserted a posterior pedicle screw 

placement at L4, L5, 51 bilaterally with posterior rod placement. (P-12 thru P-18, at J.J. 0216.) 

47. According to the consent form of Market Street Surgical Center, the patient consented to a 

lumbar fusion at L5-S1, a single-level fusion. (/d. at J.J. 0215.) However, the operative report showed 

that a fusion was performed that exceeded the consent, namely, at L4-5 in addition to L5-S1. Dr. 

Przybylski could not find any reason in the operative report for the extra procedure. Furthermore, 

there was a receipt from Spineology for two OptiMesh devices. (/d. at J.J. 0321.} 

48. When respondent saw J.J. in a follow-up consultation on November 7, 2005, respondent noted 
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mild deficits over the L5 dermatomal distribution of the left lower extremity. (/d. at J.J. 0222.) 

49. In a neurological examination performed by Comprehensive Neurological Services on November 

30, 2005, J.J. complained of left-leg pain all the way down to the dorsum of the foot and the second 

and third digit of his left foot, which occurred daily with increased pain. The patient mentioned that 

he had never experienced this before. A follow-up consultation with respondent on December 2, 

2005, indicated some mild weakness over the left-knee extensors. In another follow-up consultation, 

on December 16, 2005, respondent noted that the patient still complained of some left-sided leg 

pain, which respondent claimed in his notes was improving. (fd. at J.J. 0224.) 

50. A CT scan obtained on December 22, 2005, disclosed that a left pedicle screw at L5 was medially 

located within the pedicle and might have breached the cortex of the lateral recess on the left. The 

radiologist noted "high density material within the disc space at L4-5 and extends adjacent 

subcutaneous tissues and compromises the left neural foramen," and that the left pedicle screw was 

"medially located within the pedicle and may breach the cortex of the lateral recess on the left." (I d. 

at J.J. 0225.) 

51. Dr. Przybylski was then referred to a report of a neurosurgical evaluation conducted by Alfred A. 

Steinberger, M.D., on January 5, 2006. This physician noted a history of numbness and paresthesias 

in the left knee, which the patient described as something new, which was causing him to frequently 

fall. Dr. Steinberger performed surgery on January 31, 2006, which included a revision of left 

posterior segmental instrumentation at L4, L5 and 51. His operative notes reflected that the screw

rod construct on the left was not solid and that the nerve roots at the L4-5 foramen and the L5-51 

foramen were found to be severely compressed. This led to decompression at the L4-5 on the left. 

Dr. Steinberger also found that the nerve root at L4 was densely adherent to the scar. This was also 

true for the nerve at L5, as well as the nerve root at 51. He also corrected L4-5 by removing disc 

material and corrected extruding bony material which was previously placed and which compressed 

the nerve root. (/d. at J.J. 0632.) 

51 a. Steinberger's fraudulent interactions with patient JJ, as recited by Przybylski on April 

15, 2013, are addressed in a lawsuit that Kaul filed against James Jarrell (JJ) in June 2017 

- Reference: Folder 12 (APPX J) - 457- 493/495. 
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52. Dr. Przybylski opined that respondent deviated from the following standards of care: 

1. Performing a fusion constituted a gross deviation. Initial imaging revealed degenerative disc 

change and an MRI supported that no fusion was necessary. 

2. Respondent's lack of proper training in performing a fusion constituted a gross deviation. 

3. The L5-51 cage extended beyond the disc-space footprint, placing the patient at risk of harm to 

nerves and blood vessels. This was a gross deviation. 

4. The use of a mesh cage as an interbody support device constituted a gross deviation. 

52a. Przybylski perjured himself when he stated, with knowing falsity that the care Kaul 

delivered to patient JJ had deviated for the following reasons. Kaul's two experts found 

no deviations: 

(1) Performing a fusion constituted a gross deviation. Initial imaging revealed 

degenerative disc changes and an MRI supported no fusion was necessary

Reference: Folder 14 (Civil malpractice suits)- James Jarrell- 051011-JJ-OR 

(2) Respondent's lack of proper training in performing a fusion constituted a gross 

deviation - Reference: Folder 12 (APPX J) - 40/495 - Page 33, para. 136. 

(3) The L5-S1 cage extended beyond the disc-space footprint, placing the patient at risk 

of harm to nerves and blood vessels. This was a gross deviation - Reference: Folder 

12 (APPX J)- 47/495- Page 40, para. 166. 

(4) The use of a mesh cage as an interbody support device constituted a gross deviation 

-Reference: Folder 12 (APPJ) Page 40, para. 168. 

53. Dr. Przybylski further opined that risks to this patient included failure of fusion, which did occur, 

and injury to the nervous system. 

53a. Przybylski perjured himself when he stated that fusion had not occurred in JJ. 

Przybylski knew, as did Steinberger, that it takes 6 to 12 months from the time of surgery 

for fusion to occur. Kaul performed the fusion on October 11, 2005, and Steinberger 

operated unnecessarily on January 31, 2006 - Reference: Folder 8 (APPX F) - 134/1044 

- 112:4-9. 

54. He was asked to give his opinion about respondent's treatment of patient F.K. In forming his 
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opinion, Dr. Przybylski again reviewed respondent's medical records, operative reports and imaging 

studies. According to respondent's records, on April4, 2008, he recommended a lumbar discogram 

at L2-L3, L3-L4, L4-L5 and L5-51. Based upon an MRI study of the lumbosacral spine on March 10, 

2006, the patient had already undergone a discogram on April 7, 2006. An MRI study had been done 

on January 25, 2008, which indicated status post laminectomy at L3 and L4, fixation screws and 

stabilization rods from the L3 through L5 levels, and a worsening L2-L3 posterior disc herniation, 

among other findings. On April19, 2008, respondent performed a provocative lumbar discogram at 

L2-3 and L3-4. Patient was seen on April 2, 2008, for a follow-up consultation, where respondent 

planned a lumbar interbody fusion at the L2-L3 and L3-L4 levels with the insertion of hardware for 

posterior stabilization. There were other follow-up consultations on May 14, 2008, and June 18, 

2008, where respondent provided the same treatment plan. 

55. According to respondent's operative report of July 28, 2008 (P-21 thru P-29, at F.K. 

0021 to 0024), the following surgery was performed: 

1. 

2. 

3. 

level; 

4. 

level; and 

5. 

Removal of previous hardware from the L3, L4 and L51evels; 

Lumbar interbody fusion with mesh cage and allograft bone at the L2-L3 level; 

Lumbar interbody fusion with interbody mesh cage and allograft bone at the L3-L4 

Lumbar interbody fusion with interbody mesh cage and allograft bone at the L4-L5 

Insertion of pedicle screws at the L2, L3, and L4 pedicles on the right and at the L3, 

L4, and L5 pedicles on the left with insertionrods. 

56. This surgery was performed at the Bergen/Passaic Ambulatory Surgery Center, an outpatient 

facility. According to the history taken by respondent on July 28, 2008, this patient was a smoker of 

one pack of cigarettes a day. Dr. Przybylski also noted some modification to the consent form, where 

it appeared that the location "L4-5" was inserted with a different ink and handwriting. Also noted 

was a receipt from Spineology for the delivery of three quantities of OptiMesh. From the records, Dr. 

Przybylski concluded that the surgery started at 13:45 and lasted until 20:25, six hours, forty minutes. 
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{ld. at F.K. 0462.) 

57. Dr. Przybylski opined the following deviations: 

1. The patient already had a two-level fusion and the contemplation to perform another fusion was 

not supported by the guidelines. Since respondent was not sufficiently trained, it was a gross 

deviation to perform a surgical procedure in the first place. 

2 A discography was not done with a control/eve/, which constituted a gross deviation. 

3 A three-level fusion was not within the training of respondent. Two levels- L3-4 and L4-5-had 

already been fused, and there was no indication to re-fuse, constituting a gross deviation. 

4. The use of OptiMesh, which was not proper for an interbody space, constituted a gross deviation. 

5 The screw fixation at the L2-3 level was not balanced on both sides. Accordingly, the lack of using 

screws bilaterally was a gross deviation. 

6 Allograft, instead of autograft, was used even though this patient was a smoker, which 

constituted a gross deviation. 

Z Respondent's lack of training in performing a three-level fusion for disc degeneration constituted a 

gross deviation. Only two levels were indicated within the guidelines. 

57a. Przybylski perjured himself when he stated, with knowing falsity that the care Kaul 

delivered to patient FK had deviated for the following reasons Kaul's two experts found 

no deviations: 

(1) The patient already had a two-level fusion and the contemplation to perform another 

fusion was not supported by the guidelines. Since respondent was not sufficiently 

trained, it was a gross deviation to perform a surgical procedure in the first place

Reference: Folder 12 (APPX J) - 38/495 - Page 31, para. 129 + Folder 8 (APPX F) -

464/1044- 37:2-9. 

(2) A discography was not done with a control level, which constituted a gross deviation -

Reference: Folder 12 (APPX J)- 38/495- Page 31, para. 130. A three-level fusion 

was not within the training of the respondent. Two levels-L3-4 and L4-5- had already 

been fused, and there was no indication to re-fuse, constituting gross deviation= 

Reference: Folder 12 (APPX J) 38/495- Page 31, para. 129 + 35/495- Page 28, 

para. 122 + 37/495- Page 30, para. 128. 

(3) The use of Optimesh, which was not proper for an interbody space, constituted a 

gross deviation- Reference: Folder 12 (APPX J)- 38/495- Page 31, para. 131. 
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(4) The screw fixation at the L2-3 level was not balanced on both sides. Accordingly, the 

lack of using screws bilaterally was a gross deviation - Reference: Folder 12 (APPX J) 

- 39/495 - Page 32, para. 132 

(5) Allograft, instead of autograft, was used even though this patient was a smoker, which 

constituted a gross deviation - Reference: Folder 12 (APPX J) - 39/495 - Page 32, 

para. 132. 

(6) Respondent's lack of training in performing a three-level fusion for disc degeneration 

constituted a gross deviation. Only two levels were indicated within the guidelines -

Reference: Folder 12 (APPX J) - 38/495 - Page 31, para. 129 + 35/495 - Page 28, 

para. 124. 

58. Dr. Przybylski opined that the risk of exposing this patient to surgery, particularly where it was 

not indicated, was the development of a chronic condition known as reflex sympathetic dystrophy, 

which he described as swelling and pain to the touch and for which there is no known cure. 

58a. The OAL judge misrepresented the trial record, when he stated that Przybylski had 

opined that surgery increased the risk of reflex sympathetic dystrophy. Przbylski made no 

such connection, but simply offered an explanation of the condition, in response to a 

question from the Court- Reference: Folder 8 (APPX F) -141/1044-139:3-17 

59. Dr. Przybylski was then asked to discuss respondent's treatment of patient I.:.M.,., where he again 

opined that respondent deviated from medical standards. He reviewed respondent's records, 

operative reports and imaging studies. 

59a. Przybylski perjured himself when he opined that Kaul had deviated from medical 

standards in his treatment of patient LM - Reference: Folder 12 {APPX J) - 39/495 - Page 

32, para.133 to Page 33, para. 137. 

60. At the initial consultation on May 3, 2011, the patient complained of lumbosacral pain, and 

numbness and tingling in the right arm and in the right leg. The patient also complained of weakness 

in the right arm and in the right leg and reported that the pain had been getting worse and was more 

severe on coughing, sneezing and going to t h e bathroom. In the patient's past surgical history, 

respondent noted that the patient had undergone an anterior cervical discectomy and fusion at the 

C5-C6 and C6-Cllevels. (P- 30 thru P-39 at L.M. 0138.) 
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61. Upon review of imaging studies, respondent's plan of treatment included a lumbar 

decompression and interbody fusion at the L4-L5 level with the use of allograft and autograft bone; 

the insertion of pedicle screws bilaterally at the L4 and L5 pedic/es; and iliac-crest autograft, among 

other procedures. {ld. at L.M. 0140.) An MRI study on April 26, 2011, indicated end-plate changes. 

Dr. Przybylski noted that this patient had severe disc degeneration, for which it was uncommon to 

prescribe surgery. He said that there were other treatments available, such as physical therapy, 

exercise, weight loss and epidural injections. He also found, which he characterized as most unusual, 

a document entitled "Patient Mutual Binding Arbitration Agreement" dated May 3, 2011, as part of 

respondent's records. 

61 a. The OAL judge misrepresented the trial record, when he stated, "Dr. Przybylski 

noted that this patient had severe disc degeneration, for which it was uncommon to 

prescribe surgery ". Przybylski actually stated, "It would be uncommon to 

recommend that immediately after a first evaluation", and then falsely stated, "but 

his [Kaul] recommendation was for the fusion procedure" - Reference: Folder 8 

(APPX F)- 143/1044- 145:6-14. This was a fraudulent statement, as what Kaul's clinical 

note actually indicates is, "The patient asked questions which were fully answered to 

the patient's satisfaction and the patient [sjcl decided after a thorough discussion 

with the patient that she would proceed with lumbar interbody fusion".- Reference: 

Folder 14 (Civil malpractice suits)- Laura Mclean: 110503-LM-IC-Page 4. 

62. Surgery was performed at the NJSR Center. According to respondent's operative report dated 

May 12, 2011, a midline incision was made and a tissue flap was created to the left using Bovie and 

Metzenbaum scissors. The soft tissues were sharply dissected down to the ilium. (/d. at L.M. 0146.} 

The report further stated that the ilium was opened with a chisel, which Dr. Przybylski opined was an 

open procedure. 

63. The operative report further indicated that a scalpel was used to make a stab incision over the 

guide wire and blunt dilator, which Dr. Przybylski opined was minimally invasive surgery. An 

operative report of Sukdeb Datta, M.D., the co-surgeon, was signed on the same date of May 12, 

2011, which Dr. Przybylski noted was identical to respondent's report. Both reports noted that once 

the mesh cage was inserted into the intervertebral space, allograft bone was then packed into the 
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intervertebral space. Dr. Przybylski stated that PEEK, rather than a mesh cage, was the proper device 

for support. 

64. According to the operative report of November 14, 2011, respondent performed a left-sided 

posterior cervical foraminotomy and decompression at the C3-4 and C4-5 levels. (/d. at L. M. 0188.) 

65. In another operative report, dated January 14, 2012, (/d. at L.M. 0200 to 0202) respondent 

reported that he performed a provocative lumbar discogram at L2-3, L3-L4 and, what had already 

been fused, at LS. When Dr. Przybylski reviewed the discography, he noted that levels L2-3, L3-4, and 

LS-51 were "asymptomatic." Therefore, the L2-3, L3- 4, and LS-51/eve/s were not the source of pain. 

66. A discogram was performed on February 14, 2012. About a month later, the patient had a follow

up consult for neurophysiological testing of the lower extremities since there were ongoing 

complaints of pain in the lower back and legs. Respondent's treatment plan was for a series of three 

bilateral lumbar facet injections at the L3-L4, L4-L5 and LS-51 levels. Respondent's findings, EMG and 

nerve conduction velocity (NCV}, revealed no evidence of lumbar radiculopathy or peripheral 

neuropathy, which, according to Dr. Przybylski, was a normal study. He added that the testing 

performed by respondent should have indicated a paraspinal muscle abnormality since the patient 

had a prior surgery, but none was noted. 

66a. The OAL judge misrepresented the trial record, when he stated that a discogram was 

performed on February 14, 2012. On this date, a follow up consultation was performed

Reference: Folder 14 (Civil malpractice suits)- Laura Mclean: 120214-LM-FU. The OAL 

judge misrepresented the trial record, when he stated that "about a month later" 

neurophysiological testing occurred, when in fact on March 23, 2012, the patient 

underwent surgery - Reference: Folder 14 (Civil malpractice suits) - Laura Mclean: 

120323-LM-OR. The reason that no para-spinal muscle abnormalities existed was that the 

prior surgery had been performed in a minimally invasive muscle sparring approach, and 

thus there was no disruption of the muscle anatomy or physiology. 

67. On March 30, 2012, respondent performed another surgery, which Dr. Przybylski stated was 

identical to the previous surgery. He noted that in the details of the procedure an incision was made 

over the crest using Bovie and Metzenbaum scissors, with a dissection carried down to the iliac crest, 
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which he opined was an open procedure. He also opined that the rest of the procedure was 

minimally invasive for screw fixation. He also found that the description of an LS-51 fusion noted at 

the beginning of the operative report was not contained in the body of the report, and found this to 

be a discrepancy. From the anesthesia record, Dr. Przybylski noted this surgery lasted approximately 

four hours. 

67a. The OAL judge misrepresented the trial record, when he stated that Przybylski stated 

that the operative report from March 30, 2012 was "identical" to the operative report from 

March 23, 2012. Przybylski did not state that the reports were "identical", as is evident 

from a plain reading of the two reports- Reference: Folder 14 (Civil malpractice suits) -

Laura Mclean: 120323-LM-OR + 120330-LM-OR. 

68. In a follow-up consultation on April10, 2012, the patient reported no improvement in her ability 

to walk and in her ability to function. Respondent prescribed home rest and for the patient to return 

in four weeks. The patient was to obtain x-rays of the lumbosacral spine. 

68a. The OAL judge mischaracterized the trial record, when he omitted the fact that 

Przybylski had testified that the patient's back and leg pain had improved after the surgery 

-Reference: Folder 8 (APPX F)- 176/1044- 17:1-6 +Folder 14 (Civil malpractice suits)

Laura Mclean: 120410-LM-FU. 

69. Rather than return to respondent_ the patient consulted with Kenneth Rieger, M.D., an orthopedic 

surgeon. In his report of May 30, 2012, Dr. Rieger noted that radiographs of the lumbar spine 

demonstrated an L3-51 posterior instrumented fusion with anterior interbody prosthesis at L3-L4, L4-

L5 and LS-51. He further indicated, "there does not appear to be any bone graft in the post

posterolateral gutters or anywhere for that matter." (/d. at L.M. 473.) 

69a. The OAL judge and Przybylski knowingly mischaracterized the clinical evidence, 

when they omitted the fact that the patient had follow up consultations with Kaul on May 5, 

2012 and June 5, 2012, in which she was noted to have made "excellent progress"

Reference: Folder 14 (Civil malpractice suits)- Laura Mclean: 120515-LM-FU + 120605-

LM-FU. The patient was directed to Kenneth Rieger by DAG Hafner, with the expectation 

that a lawsuit would be initiated, in the context of the widespread publicity engineered by 

the Christie administration. 
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70. He ordered a CT scan of the lumbar spine, which was done on June 6, 2012, and which noted, 

among other things, that there were end-plate erosion changes at the L3-4 and LS-1 levels. Also 

foreign-body granuloma was another possibility, which Dr. Przybylski mentioned was an 

inflammatory process. 

70a. The OAL judge mischaracterized the trial record, when he omitted critical evidence 

from the radiologist that confirmed that a CT scan indicated no evidence of a 

pseudoarthrosis, i.e. the procedure had been performed properly - Reference: Folder 8 

(APPX F) - 179/1044 - 26:11-18. This evidence contradicts Rieger's statement that the 

patient had not fused. 

71. Dr. Przybylski opined the following deviations committed by respondent: 

1. Respondent did not have the training for a fusion at the L4-5 level, which constituted 

a gross deviation. 

2. In respondent's operative report, a PEEK cage was mentioned, but instead a mesh 

cage was used, which was improper for structural support. The use of a mesh cage as an interbody 

structural mechanism constituted a gross deviation. 

3. Based upon respondent's lack of training, the performance of posterior C3-4, C4-5 

decompressions constituted a gross deviation. 

4. A lumbar fusion at L3-4 and LS-51 was performed, although the discogram of January 14, 

2012, and EMG study of February 14, 2012, showed normal findings. Since there were no clinical 

indications to proceed with fusion, the performance of surgery constituted a gross deviation. 

5. Respondent was not qualified to perform an open iliac-crest harvest or a minimally invasive 

interbody fusion, which was a gross deviation. 

6. The screw and mesh were improperly placed, which was a gross deviation in surgical 

technique. Consequently, a revision surgery was necessitated. 

7. Respondent's lack of recognition of a foot drop was also a gross deviation. 

71 a. Przybylski perjured himself, when he stated, with knowing falsity that the care Kaul 

26 

Case 2:16-cv-02364-KM-SCM   Document 225-1   Filed 01/17/18   Page 35 of 209 PageID: 4974



delivered to LM deviated for the following reasons. Kaul's two experts found no 

deviations: 

(1) Respondent did not have the training for a fusion at the L4-5 level, which constituted a 

gross deviation - Reference: Folder 12 (APPX J) - 38/495 - Page 31, para. 129. 

(2) In respondent's operative report, a PEEK cage was mentioned, but instead a mesh 

cage was used, which was improper for structural support. The use of the mesh cage 

as an interbody structural mechanism constituted a gross deviation - Reference: Folder 

12 (APPX J) - 38/495 - Page 31, para. 131. 

(3) Based upon respondent's lack of training, the performance of posterior C3-4, C4-5 

decompressions constituted a gross deviation - Reference: Folder 12 (APPX J) -

38/495- Page 31, para. 129. 

(4) A lumbar fusion at L3-4 and L5-S1 was performed, although the discogram of January 

14, 2012, and EMG study of February 14, 2012, showed normal findings. Since there 

were no clinical indications to proceed with fusion, the performance of surgery 

constituted a gross deviation- Reference: Folder 14 (Civil malpractice suits)- Laura 

Mclean: 120306-LM-FU 

(5) Respondent was not qualified to perform an open iliac crest harvest or a minimally 

invasive interbody fusion, which was a gross deviation - Reference: Folder 12 (APPX 

J)- 38/495- Page 31, para. 129. 

(6) The screw and mesh cage were improperly placed, which was gross deviation in 

surgical technique. Consequently, a revision surgery as necessitated- Reference: 

Folder 12 (APPX J) - 39/495 - Page 32, para. 135. 

(7) Respondent's lack of recognition of a foot drop was also a gross deviation - Reference: 

Folder 12 (APPX J)- 39/495- Page 32, para. 135. 

72. Although a foot drop could happen as a result of the type of surgery this patient had undergone, 

the surgery itself was unnecessary. Therefore, the resulting foot drop, the use of mesh cage at the L3-

4 and L5-511evels, and the performance of three fusions were all gross deviations. 

72a. Przybylski perjured himself, when he testified that the surgery was not indicated -

Reference: Folder 14 (Civil malpractice suits)- Laura Mclean: 120306-LM-FU. 

73. Dr. Przybylski opined that the patient was at risk for nerve injury. He also noted that on March 

23, 2012, and March 30, 2012, the patient underwent two separate surgeries, one week apart. He 
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opined that there was no indication for either surgery, but performing two surgeries within a week 

subjected the patient to anesthesia twice and bone-graft harvesting, thus putting the patient at risk 

unnecessarily. He opined that this was also a gross deviation. 

73a. Przybylski perjured himself, when he testified that the surgeries were not clinically 

indicated- Reference: Folder 14 (Civil malpractice suits)- Laura Mclean: 120306-LM-FU. 

74. Respondent's initial consultation was on November 8, 2007, where a past surgical history of 

laminotomy at the L4-L5 level was noted. The patient was a smoker. His treatment plan was for a 

lumbar discogram at the L3-L4, L4-L5 and L5-S1 levels, which was done on January 21, 2006, at the 

Bergen Passaic Ambulatory Surgery Center. The procedure was performed by Shams Qureshi, M.D., 

who found concordant pain at L2-3 and at the L4-5 level. The patient was asymptomatic at the L3-L4 

and L5-S11evels. Repeat discograms were performed on March 10, 2007, and August 23, 2008, with 

the same results. 

7 4a. The OAL judge misrepresented the clinical evidence when he stated that repeat 

discograms were performed on March 10, 2007 and August 23, 2008, with the same 

results- Reference: Folder 14 (Civil malpractice suits)- Patricia Maze- The clinical file 

indicates that no procedures were performed on these dates. 

75. At a follow-up consultation on September 3, 2008, respondent rendered a treatment plan for a 

lumbar interbody fusion at the L2-3, L3-4 and L4-5 levels with an interbody mesh cage and allograft 

bone and insertion of posterior hardware. 

76. On November 21, 2008, respondent performed a lumbar interbody fusion with mesh cage and 

allograft bone at the L2-L3 level, lumbar fusion with interbody mesh cage and lumbar interbody 

fusion and allograft bone at the L3-L4 level, lumbar interbody fusion with mesh cage and lumbar 

interbody fusion and allograft bone at the L4-L5 level, insertion of transfacet pedicular screws at the 

L3 pedicles bilaterally, insertion of transfacet pedicular screws at the L4 pedicles bilaterally, and 

insertion of transfacet pedicular screws at the LS pedicles bilaterally, among other procedures. (P-40 

thru 46 at M-0421.) Dr. Przybylski also noted from the operative report that "a guide wire was 

inserted through the needle and the needle was removed over the guide wire and incision was made 

and a set of dilators were advanced under fluoroscopic guidance to free the posterolateral margin at 
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the disc." (fd. at P.M. 0423.) This was a minimally invasive technique, which included the insertion of 

pedicular screws at the L3, L4 and LS pedicles bilaterally. Dr. Przybylski was then presented with 

photocopies of the imaging studies and commented that the screws were in the wrong trajectory, 

noting, for example, that the LS screw was in an outward position. 

76a. Przybylski's criticism that the L5 screw was incorrectly placed in an outward position 

is evidence of his ignorance of the fact that the screws inserted were trans-facet pedicular 

screws, whose angle of insertion is different to screws inserted directly into the pedicles -

Reference: Folder 8 (APPX F)- 186/1044- 55:14-17 +Folder 14 (Civil malpractice suits) 

-Patricia Maze- 081121-PM-OR. 

77. In a radiology study on June 2, 2011, of the lumbar spine (patient had multiple studies done 

including the cervical and thoracic areas), the report noted, "there appears to be a loss in height and 

a possible partial fusion across a transitional and LS vertebral body. There appear to be destructive 

changes seen along that end plate." (fd. at M 0441.} 

78. Dr. Przybylski opined that respondent committed the following deviations: 

1. Performing a three-level fusion constituted gross neglect as it was not consistent with medical 

standards. 

2. The technique used by the respondent constituted gross neglect since he was not adequately 

trained for minimally invasive surgical techniques. 

3. The use of mesh cages constituted a gross deviation. 

4. Since the patient was a smoker, the use of allograft presented a much higher risk of non

healing. The consequences for using allograft in a smoker needed to be documented, particularly 

informing the patient about the risk of non- healing with allograft, but was not. This constituted a 

gross deviation. 

78a. Perjured himself, when he stated with knowing falsity, that the care delivered to PM 

deviated for the following reasons. Kaul's two experts found no deviations: 

(1) Performing a three-level fusion constituted gross neglect, as it was not consistent with 

medical standards- Reference: Folder 12 (APPX J)- 34/495- Page 27, para. 122. 
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(2) The technique used by the respondent constituted gross neglect since he was not 

adequately trained for minimally invasive spine surgical techniques - Reference: Folder 

12 ((APPX J) - 35/495 - Page 28, para. 124. 

(3) The use of mesh cages constituted a gross deviation - Reference: Folder 12 (APPX J) 

- 34/495- Page 27, para. 122. 

(4) Since the patient was a smoker, the use of allograft presented a much higher risk of 

non-healing. The consequences for using allograft in a smoker needed to be 

documented, particularly informing the patient about the risk of non-healing with 

allograft, but was not. This constituted gross deviation - Reference: Folder 12 (APPX J) 

-44/495- Page 37, para. 153. 

(5) The transfacet pedicle screws were not in proper plain [sic] and, therefore could not 

achieve stability. This was a gross deviation- Reference: Folder 14 (civil malpractice 

suits)- Patricia Maze- 081121-PM-OR +Folder 12 (APPX J)- 45/495- Page 38, 

para. 155. 

79. In a follow-up visit on September 20, 2010, respondent performed neurophysiological testing 

which indicated the presence of left L5 radiculopathy. (fd. at K.S. 0561.) Dr. Przybylski, however, 

stated that the EMG report, also of September 20, 2010, was a better indicator for any L5 

abnormality, which reported a normal result. The treatment plan consisted of three cervical 

epidurals, which were done on September 25, 2010, November 13, 2010, and January 7, 2011. In 

follow-up consultation on February 21, 2011, it was noted that the same symptoms appeared as in 

the priorconsultations. 

79a. Przybylski misrepresented the clinical evidence, when he stated, "So I could not 

conclude from the raw data of this report that the patient actually had an L5 

radiculopathy" - Reference: Folder 8 (APPX F) - 192/1044 - 78:25 - 79:2. The evidence 

for the L5 radiculopathy was and is apparent in the clinical notes - Reference: Folder 15 

(NPDB)- Kenneth Sabo- 100823-KS-IC + 100920-KS-FU +Folder 12 (APPX J)- 45/495 

- Page 38, para. 156. 

79b. The OAL Judge omitted Przybylski's testimony about the cervical epidurals that had 

been performed successfully on the patient, resulting in a 70% reduction in pain -

Reference: Folder 8 (APPX F) -192/1044-79:16-80:15 +Folder 15 (NPDB)- Kenneth 

Sabo- 1 00925-KS-OR + 1 01113-KS-OR + 1 01113-KS-Percentage + 110107 -KS-OR + 
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110107-KS-Percentage. The OAL Judge, or rather the parties who drafted the opinion, 

corrupted the record to exclude evidence, even that from their own witnesses, that 

contradicted their false narrative, and pre-ordained conclusion. 

79c. Przybylski misrepresented the clinical evidence, when he stated, "This examination 

showed left shoulder adductor weakness and left hip flexor weakness. Both findings 

on the original consultation but different from the second visit." These findings are 

NOT DIFFERENT on the second visit of September 2010, "PHYSICAL EXAMINATION: 

Unchanged from the consult of 08/23/2010. Please refer to that for detailed findings". 

-Reference: Folder 8 (APPX F) -193/1044-82:20-23 +Folder 15 (NPDB)- Kenneth 

Sabo -100823-KS-IC + 100920-KS-FU + 110621-KS-FU 

80. A two-level epidural injection was performed on March 18, 2011, April8, 2011, and May 7, 2011. 

The follow-up consultation on June 21, 2011, revealed the same results. Respondent's plan of 

treatment was a lumbar discogram at L2-L3, L3-L4, L4-L5, and L5- 51. This was performed on July 16, 

2011, where concordant lumbar discs at L4-5 and L5- 51 were noted. L2-3 and L3-4 were 

asymptomatic. A CT discogram of the lumbar spine was performed on July 16, 2011, which revealed 

a grade-three annular tear at the L2-L3 level, grade-two annular tear at the L3-L4 level, and grade

four annular tears at the L4-L5 and L5-511evels. {ld. at K.S. 0115.} 

81. On September 23, 2011, respondent performed surgery, which included foraminoplasty 

(changing the shape of foramen) at the L4-5 and L5-511evels, thermal ablation of the annulus (which 

Dr. Przybylski explained was a laser application of heat), and autograft. {ld. at K.S. 0141.) Dr. 

Przybylski stated that this was a minimally invasive procedure, although done percutaneously. In a 

follow-up consultation on October 17, 2011, the patient still had the same complaints of pain in the 

head, neck and upper extremities as when previously seen by respondent on August 23, 2011. 

Respondent rendered a treatment plan consisting of a cervical discogram at C3-C4, C4-C5, C5-C6 and 

C6-C7. On December 3, 2011, a provocative cervical discogram at C3-4, C4-5, C5-6 and C6-7 was 

performed, with the conclusion that the patient had concordant discs at the C3- 4, C4-5 and C5-6 

levels. {ld. at K.S. 0153.) 

81 a. The OAL Judge mischaracterized the trial transcript, when he stated, "Dr. 

Przybylski stated that this was a minimally invasive procedure, although done 
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percutaneously." In fact, what Przybylski stated in response to a leading question from 

Solomon, "Q. But under the circumstances here, it was minimally invasive?" was, 

"A. It is minimally invasive, but all percutaneous procedures are considered 

minimally invasive." It is clear that Solomon was assisting Hafner in her legally flawed 

attempt to draw a distinction between percutaneous and minimally invasive procedures, in 

order to support her argument that Kaul was performing procedures, which he was 

allegedly not qualified to perform. Both Solomon and Hafner ignored the law regarding 

plenary licenses, as stated on January 25, 2012 by New Jersey Superior Court Judge, 

Howard Coburn, in Jarrell v Kaul. - Reference: Folder 8 (APPX F) - 194/1044 - 87:23-

88:2 +Folder 12 (APPX J)- Page 27, para. 121. 

81 b. The OAL Judge used the term "autograft" in his opinion, although Przybylski stated 

in regards, to Kaul's use of PRP, "I did talk about use of a laser and insertion of graft 

material, but there was no instrumentation." What this, and the fact that Solomon had 

previously stated, "-you talked about instrumentation here, did you not?" is evidence 

of, is that the report was authored by parties other than Solomon, as Solomon, a jurist, 

would have had no idea what "autograft" was. Similarly, the fact that Solomon 

independently introduced the word "instrumentation", is evidence of the fact that his 

mind was predisposed to proving Hafner's case, that Kaul was allegedly not qualified to 

insert spinal instrumentation. It also suggests that Solomon had pre-proceeding ex-parte 

communications with Hafner- Reference: Folder 8 (APPX F) - 194/1044 - 88:8-14. 

81c. The OAL Judge mischaracterized the trial record and the clinical evidence, when he 

stated, "In a follow-up consultation on October 17, 2011, the patient still had the 

same complaints of pain in the head, neck and upper extremities as when previously 

seen by respondent on August 23, 2011." What, both the clinical note indicated and 

Przybylski stated were, "It describes that the patient has had significant improvement 

in back and leg symptoms and is happy with the outcome of his back surgery." The 

OAL Judge, or the parties who drafted the report, omitted this detail from the opinion. -

Reference: Folder 8 (APPX F) -195/1044-89:7-9 +Folder 15 (NPDB)- Kenneth Saba-

111017-KS-FU. 

82. On December 19, 2011, respondent performed a further operative procedure with a pre

operative diagnosis of cervical disc herniation and concordant cervical discogram at the C3-4, C4-5 
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I 
I . 

and C5-6 levels. The operation consisted of an anterior cervical discectomy/fusion at the C4-5 and C5-

6 levels with autograft bone, anterior plates, allograft and PEEK cages, iliac-crest bone graft, local 

autograft, bone-marrow aspirate, and reconstruction of the ilium using Vitoss. (/d. at K.S. 0539.) Dr. 

Przybylski described the procedure as an open operation for harvesting the iliac crest and for the use 

of Vitoss. In the report of December 19, 2011 (ld. at K.S. 0877}, under the section "Neuro:' no 

reasons were noted for the spinal surgery, only that the patient was alert and oriented. 

According to the anesthesia record, the surgery lasted almost four hours. (/d. at K.S. 0905 ). 

82a. The OAL Judge and Przybylski misrepresented and grossly mischaracterized the trial 

record and clinical notes, when Przybylski omitted from his testimony, the fact that the 

clinical note of December 12, 2011, detailed the clinical, radiological and 

neurophysiological evidence, on which the ACDF was indicated. Przybylski also 

misrepresented the handwritten note of December 19, 2011, in which Kaul, under the 

neuro section, referred the reader to the previous note, for full details of the neurological 

examination.- Reference: Folder 8 (APPX F)- 195/1044-93:8-15 +Folder 15 (NPDB}

Kenneth Sabo- 111212-KS-FU. 

83. Dr. Przybylski opined the following deviations: 

1. A two-level microdiscectomy, a minimally invasive procedure for disc- material 

removal, was performed on September 23, 2011, which was not the appropriate treatment for a 

painful disc. According to the EMG study, there was left L5 radiculopathy on one side and no reason 

for a two-level decompression of the nerve root. This constituted a gross deviation. 

2. An open surgery was performed for the iliac bone graft, including discectomy/fusion 

for which respondent was not adequately trained. Based upon clinical history and examination, there 

was no indication for a three-level surgery. This constituted a gross deviation. 

3. Respondent's failure to have hospital privileges, or at least a signed agreement with 

other doctors with hospital privileges, constituted a gross deviation since there existed risk of injury 

to the carotid artery, pharynx, esophagus and vertebral artery. 

83a. Przybylski perjured himself, when he stated with knowing falsity that the care Kaul 

provide to KS deviated for the following reasons. Kaul's two experts found no 

deviations: 
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(1) A two-level micro-discectomy, a minimally invasive procedure for disc removal, was 

performed on September 23, 2011, which was not the appropriate treatment for a 

painful disc. According to the EMG study, there was left L5 radiculopathy on one 

side and no reason for a two-level decompression of the nerve root. This constituted 

a gross deviation- The patient improved after the surgery, because the procedure 

was the correct intervention for his painful discs. If the procedure were not 

appropriate, the patient would not have improved. The patient had clinical evidence 

of nerve root compression at the L4 level (left hip flexor weakness), and thus a 

decompression was indicated. The left hip flexor weakness had disappeared after 

the surgery. - Reference: Folder 15 (NPDB) - Kenneth Sabo- 11 0725-KS-FU + 

111017-KS-FU. 

(2) An open surgery was performed for the iliac bone graft, including discectomy/fusion 

for which respondent was not adequately trained. Based upon clinical history and 

examination, there was no indication for a three-level surgery. This constituted a 

gross deviation- Training, as is the law, and as stated by Judge Howard Coburn on 

January 25, 2012 in Jarrell v Kaul, has no relevance to the standard of care. The 

patient had clinical, radiological, neurophysiological, and discography evidence, that 

supported the indication for the two-level surgery. The OAL Judge 

misrepresented the trial record and evidence The patient improved after the 

surgery.- Reference: Folder 12 (APPX J)- 34/495- Page 27, para. 121 +Folder 

15 (NPDB) -111212-KS-FU + 120105-KS-FU +Folder 8 (APPX F) -197/1044-

97:16-21. 

(3) Respondent's failure to have hospital privileges, or at least a signed agreement with 

other doctors with hospital privileges, constituted a gross deviation since there 

existed risk of injury to the carotid artery, pharynx, esophagus and vertebral artery -

Hospital privileges, as is the law, and as stated by Judge Howard Coburn on 

January 25, 2012 in Jarrell v Kaul, have no relevance to the standard of care. Kaul 

had a signed transfer agreement in place with a hospital two miles from the NJSR 

Surgical Center, a fact known to both Przybylski and Solomon. The procedure was 

performed without any complications, and the patient improved after the surgery. -

Reference: Folder 12 (APPXJ)- 34/495- Page 27, para. 121 +Folder 15 (NPDB) 

-111219-KS-OR + 120105-KS-FU. 

83b.The following exchange between Solomon and Przbylski, requires a special mention, 

"THE COURT: And, by the way, did you quantify the lack of hospital privileges or a 

34 

Case 2:16-cv-02364-KM-SCM   Document 225-1   Filed 01/17/18   Page 43 of 209 PageID: 4982



signed agreement? THE WITNESS: I believe that I did as a gross deviation; but if I 

did not, I thank you." is painful in its brazenness about the collusion between Solomon, 

Hafner and Przybylski. Solomon acted not only as the administrative law judge, but also as 

co-counsel for Hafner.- Reference: Folder 8 (APPX F) -198/1044-101:21-25 

84. Dr. Przybylski was then asked about respondent's treatment of patient ~ Among the 

documents reviewed were respondent's records, operative reports and imaging studies. A prior MRI 

of the lumbar spine, performed on December 6, 2010, revealed left posterolateral herniation of the 

L4-L5 intervertebral disc impinging upon the medial aspect of the left neural foramen causing 

moderate stenosis and impinging upon the left L4 nerve root. There was also a posterior bulge of the 

L5-S1 intervertebral disc causing mild stenosis of the bilateral neural foramina. An MRI of the cervical 

spine was also performed that same day which indicated a posterior bulge of the C4-C5 intervertebral 

disc effacing the thecal sac. The impression also included an anterior bulge and right paracentral 

posterior herniation of the C5-C6 intervertebral disc impinging upon the thecal sac and the 

underlying cervical spinal cord causing moderate stenosis of the spinal canal. Also, there was a 

posterior bulge of the C6-C7 intervertebral disc impinging upon the thecal sac causing mild stenosis 

of the spinal canal and causing moderate stenosis of the left neural foramen. (P-53 thru P-54 at H.S. 

0001-0004.} 

85. At the initial consultation with respondent on July 5, 2011, the patient reported being in an 

automobile accident on September 17, 2010. The patient had continuing complaints of significant 

pain in the head, neck, left arm, mid-back, lower back and right leg. The patient also complained of 

numbness and tingling in the left arm, numbness and tingling in the right leg, weakness in the left 

arm and weakness in the right leg. The patient also stated that he was asymptomatic before the 

accident, but following the accident had difficulty with sleep and daily activities and had difficulty 

getting from a sitting to a standing position. The sensory examination revealed C5 dermatome of the 

left upper extremity and L4 dermatome of the right lower extremity. Respondent's treatment plan 

was for three transforaminal epidural injections to be carried out with epidurograms under 

fluoroscopic control on the right side at the L4-L5 and L5-S1 levels, a bilateral EMG/NCV of the upper 

and lower extremities. On August 6, 2011, respondent performed transforaminal epidural at the L4-5 

and L5-S1 at the NJSR Center. He performed an EMG on September 13, 2011, which indicated 

bilateral C5 and C6 radiculopathy. (/d. at H.S. 0006 to 0011.) The report concluded that there was no 

evidence of lumbar radiculopathy. (/d. at H.S. 0017.) Dr. Przybylski came to the same conclusion 
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based upon the raw data for EMG testing. 

86. Under respondent's treatment plan, the patient, on August 6, September 10, and September 24, 

2011, received transforaminal epidural injections at the L4-5, L5-S1 foramens on the right side at the 

NJSR Center, even though, according to Dr. Przybylski, there was no evidence of radiculopathy at the 

L4-L51evel. (ld. at H.S. 0010 to 0028.) 

86a. Przybylski misrepresented the clinical record, when he suggested that there was no 

indication to administer the trans-foramina! injections at the L4-5 and L5-S1 levels on the 

left. The indication was the herniated discs at the L4-5 and L5-S1 levels as stated on the 

initial consult of July 5, 2011 - Reference: Folder 15 (N PDB) - 11 0705-HS-IC. 

87. On November 19, 2011, Nasar Shahid, M.D., also of the NJSR Center, performed provocative 

lumbar discograms at L2-3, L3-4, L4-L5 and L5-S1. The postoperative diagnosis was concordant 

lumbar discs at L3-4, L4-5 and L5-S1. {I d. at H.S. 0031.) 

88. On the same date of November 19, 2011, a CT of the lumbar spine, post discogram, indicated 

an abnormal signal at the L2-3 level, which Dr. Przybylski did not confirm based upon respondent's 

handwritten notes for the EMG test previously done. 

88a. The OAL Judge misrepresented the trial record, when he stated, "based upon 

respondent's handwritten notes for the EMG test previously done." Przybylski's 

testimony regarding the signal abnormality at the L2-3 disc has makes no reference to the 

results of any EMG test.- Reference: Folder 8 (APPX F)- 200/1044- 110:20-23. 

88. On December 21, 2011, the patient underwent surgery for lumbar decompression and 

interbody fusion of the left cage at the L4-5 level, discogram for tissue identification, iliac-crest 

bone graft, bone-marrow aspirate, insertion of segmental pedicle screws bilaterally at the L4 and 

LS pedicles, and injection of a caudal epidural for postoperative pain relief (/d. at H.S. 0044.) 

89. According to Dr. Przybylski, respondent performed an open surgery for iliac-crest harvest, which 

he based upon respondent's note that a midline incision was made and a tissue flap was created to 

the left, using Bovie and Metzenbaum scissors, and that the ilium was opened with a chisel. He also 

referred to the insertion of a surgical endoscope through one of the portals, the insertion of working 
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instruments through the other portal, and decompression for the remaining nucleus pulposus as a 

minimally invasive technique. 

Also included was the report's further description of an appropriate-sized rod placed into the 

screw-insertion sleeves and into the heads of the screws. 3 

90. According to the anesthesia record, the surgery lasted one hour, forty minutes. (/d. at H.S. 642.} In 

respondent's records, there was a receipt from Spineology for the delivery of one OptiMesh. (/d. at 

H.S. 658.) Dr. Przybylski noted that the right-side LS pedicle screw was not placed correctly. 

91. Dr. Przybylski opined the following deviations: 

1. The third epidural injection recommended by respondent was unnecessary. The 

imaging study showed no abnormality at the L4 root, LS foramen, or LS root at 51 foramen. 

2. 

3. 

A three-level or more fusion was not indicated. This constituted a gross deviation. 

Respondent performed a minimally invasive technique for lumbar fusion_ for which 

he was not adequately trained, constituting a gross deviation. 

4. The use of a mesh cage for interbody space support at the L4-L5 level constituted a 

gross deviation. 

5. The mal-positioning of the screw should have led respondent to seek further imaging 

at different angles. This was not done, which constituted a moderate deviation. 

6. The third epidural and lumbar fusion were not indicated and, coupled with the risk of 

complications for the patient for performing this procedure when not necessary, constituted a gross 

deviation. 

91 a. The OAL Judge misrepresented the trial record and Przybylski perjured himself, when 

he stated with knowing falsity that the care Kaul provided to HS deviated for the following 

reasons. Kaul's two experts found no deviations: 

(1) The third epidural injection recommended by respondent was unnecessary. The 

imaging study showed no abnormality at the L4 root, L5 foramen, or L5 root at the 

S1 foramen- The patient was indicated for the third injection for the reason stated 

in the September 24, 2011 report, "The patient has had his second trans

foramina! injection treatment on September 10,2011. On the pain assessment 

patient is feeling a 5/10 from the second injection, but there is still significant 

pain which will require further therapy." The third injection caused a 40% 

37 

Case 2:16-cv-02364-KM-SCM   Document 225-1   Filed 01/17/18   Page 46 of 209 PageID: 4985



reduction in the residual pain. The MRI (imaging study) indicated a herniation at the 

L4-5 level and bulge at L5-S1, and thus, with the clinical evidence, the third injection 

was indicated. The OAL Judge misrepresented the trial record, in referring to lack of 

abnormalities of foramens, when Przybylski's comments referred only to the EMG 

and not the MRI, which did actually indicate abnormalities- Reference: Folder 8 

(APPX F)- 202/1044-119:18-120:3 +Folder 15 (NPDB} -110924-HS-OR 

(2) A three-level or more fusion was not indicated. This constituted a gross deviation -

The OAL Judge misrepresented both the trial record and the clinical notes, as the 

patient was only indicated for, and only had the L4-5 level fused. Most significantly, 

the patient improved after the surgery. - Reference: Folder 8 (APPX J}- 202/1044 

- 121:12-14 +Folder 15 (NPDB)- 111206-HS-FU + 120105-HS-FU. 

(3) Respondent performed a minimally invasive technique for lumbar fusion, for which 

he was not adequately trained, constituting a gross deviation- Kaul had 

commenced training in minimally invasive spine surgery in 2002, whereas 

Przybylski commenced in 2005. However, of more legal significance is the fact that 

training has no relevance to the standard of care. - Reference: Folder 12 (APPX J} 

- 34/495- Page 27, para. 121 + 35/495- Page 28, para. 124. 

(4) The use of a mesh cage for interbody space support at the L4-5 level constituted a 

gross deviation - The Optimesh device was used in an off-label manner, and is used 

widely as an interbody device. Przybylski admitted under cross-examination that he 

used devices in an off-label manner, and that no standard existed for the 

performance of spinal fusions.- Reference: Folder 12 (APPX J)- 41/495- Page 

34, para. 141 

(5) The mal-positioning of the screw should have led respondent to seek further 

imaging at different angles. This was not done, which constituted a moderate 

deviation- The screw was properly placed, as is evident from the intra-operative 

fluoroscopic images. The intra-operative neurological monitoring was normal, and 

the patient improved after the surgery.- Reference: Folder 12 (APPX J}- 41/495-

Page 34, para. 141. 

(6) The third epidural and lumbar fusion were not indicated and, coupled with the risk of 

complications for the patient for performing this procedure when not necessary, 

constituted a gross deviation -The indications for the procedures, as is evident 

from the clinical notes, were based on the clinical, radiological and 

neurophysiological evidence, the analysis of which contributed to the patient's 
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successful outcome.- Reference: Folder 15 (NPDB) -110924-HS-OR + 111221-

HS-OR. 

92. Dr. Przybylski commented that the patient was put at risk for nerve-root injury, which could be 

permanent; nerve and blood vessel injury; and, with regard to the iliac crest, nerve damage and 

bowel disruption. 

92a. Przybylski, under direction from Hafner, misrepresented the evidence, when he 

offered opinions about the general risk profile of spinal procedures that had no basis in 

the specific facts of the successful outcome that the patient experienced. The purpose of 

this was to mislead readers of the opinion into believing that Kaul had acted improperly, 

when in fact, Kaul had helped the patient immensely- Reference: Folder 15 (NPDB)-

120201-HS-FU +Folder 12 (APPX J)- 41/495- Page 34, para. 142. 

93. Dr. Przybylski was then asked to render an opinion about respondent's treatment of patient~ 

Among the documents he reviewed were respondent's records, operative reports, and imaging 

studies. 

94. At the initial consultation on August 1, 2007, the patient complained of neck, left arm, lower

back and right-leg pain. He was a fifty-three-year-old male who had a history of fifteen-year pain in 

his lower back and right leg. He now had complaints of pain, numbness and tingling in the right leg 

with some difficulty walking, exacerbated by coughing and sneezing. The patient also complained of 

headaches and some pain in the neck going into the left shoulder. He had received epidurals in the 

past and was a smoker. (P-57 thru P-70 at 5.5. 0001.} 

95. Respondent ordered MRis of the lumbosacral and cervical spines followed by a treatment plan 

which consisted of a series of three caudal epidurals and bilateral 51 sacroiliac-joint injections. The 

last of the injections was performed on Apri/9, 2008. (/d. at 5.5. 0039.} 

95a. The OAL Judge misrepresented both the trial record and the clinical notes, when he 

stated, that the last of the injections was carried out on April 9, 2008. -The last caudal and 

bilateral Sl injections were carried out on February 23, 2008. - Reference: Folder 8 (APPX 

F)- 204/1044-129:9-15. 
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96. In a follow-up consultation on July 9, 2008, the patient reported that relief from the injections 

had worn off and that pain in his low back and leg had returned. Respondent's treatment plan 

consisted of three intradiscal injections at the L5-S11evel. (/d. at S.S. 0043.) 

97. In a follow-up consultation on October 1, 2008, the patient still complained of pain in the lower 

back. Subsequent electrophysiological evidence indicated bilateral L5-S1 radiculopathy. (/d. at S.S. 

0055.) 

98. On February 7, 2009, at the Bergen Passaic Ambulatory Surgery Center, respondent performed 

a provocative lumbar discogram at L2-3, L3-4, L4-5, and L5-S1. His post-operative diagnosis was 

concordant disc L5-S1. The other levels were asymptomatic. On CT of the lumbar spine on February 

7, 2009, the conclusion was "a thin regenerative herniation at L5-S1 extending laterally to the right 

side, with some mild L5 nerve root encroachment." (/d. at S.S. 0064.) 

98a. The OAL Judge misrepresented both the trial record and the clinical notes, when he 

stated, "On CT of the lumbar spine on February 7, 2009, the conclusion was "a thin 

regenerative herniation at L5-S1 extending laterally to the right side, with some mild 

L5 nerve root encroachment." whereas the clinical note actually stated, "The patient's 

post-diskogram CT indicates degenerated herniation at the L5-S1 level." The critical 

word in the sentence was intentionally altered, to create an entirely different meaning. 

Similarly, Hafner and Przybylski failed to accurately reflect the clinical record, when they 

omitted both the evidence of the follow up note of February 18, 2009, which details how 

Kaul discussed the therapeutic options with the patient, and the consent form, in which 

Kaul discussed the risks and benefits of the surgery.- Reference: Folder 8 (APPX F)-

205/1044-133:1-8. +Folder 15 (NPDB)- 090218 

99. On April17, 2009, while at the Bergen Passaic Ambulatory Surgery Center in Clifton, New Jersey, 

respondent performed a lumbar laminectomy, microdiscectomy and interbody fusion at the L5-S1 level 

with an interbody mesh cage with allograft bone, and insertion of transfacet pedicular screws into the 

L5 pedicles bilaterally, among other procedures. In the operative report under "Details of Procedure," 

respondent wrote, "A minimally invasive approach was used to access the posterior elements of the 

spine and carry out the subsequent decompression and fusion." {ld. at S.S. 0079.) He then added, 

"Atavi minimally invasive retractor system was then advanced down onto the posterior bony elements 
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of the spinal column." (Ibid.) The report further stated, "Approximately four tubes of allograft bone 

were tapped into the space and the mesh cage was disconnected from the driver/' "transfacet 

pedicular screws were then inserted into the pedicles at the L5 level," and "Kirschner wire was used to 

drill through the facet into the pedicle." (/d. at 5.5. 0080, 0081.) Dr. Przybylski opined that this was a 

minimally invasive fusion technique. 

100. On August 5, 2009, respondent performed an EMG/NCV, which indicated norma/limits and no 

evidence of a lumbar radiculopathy on the left or right. Dr. Przybylski confirmed this normal finding 

on the EMG report. But on August 31, 2009, an MR/ of the lumbar spine, with contrast, found post

operative changes at L5-51, no evidence for a recurrent or residual disc herniation at this level, and 

some enhancing epidural fibrosis (scar tissue). (/d. at 5.5. 0101.) 

101. On October 31, 2009, respondent, at the Bergen/Passaic Ambulatory Surgery Center, performed 

a selective transforaminal nerve root block at the L5-51 level on the right side, and neurogram of the 

nerve-root sheath, L5-51, on the right side. (/d. at 5.5. 0111.) Again_ on November 21, 2009, and 

December 5, 2009, also at the Bergen/Passaic Ambulatory Surgery Center, respondent repeated the 

same procedure. 

102. According to Dr. Przybylski, if there were no improvement after the first procedure, it would 

have been appropriate for respondent to try a different injection and also to inject a different area. 

102a. Przybylski misrepresented the clinical record, which actually indicated that the 

patient had experienced a 10% reduction in pain after the first injection. The procedure 

note dated November 5, 2009, states, "The patient has had his first injection on 

October 31, 2009. He has had approximately 10% decrease in pain from the first 

injection."- Reference: Folder 15 (NPDB)- 091031-SS-OR. 

103. According to a CT of the lumbar spine on May 5, 2010, status post L5-51 fusion with pedicular 

screws at L5-51, there was the appearance of resorption of the interbody bone graft at L5-51 towards 

the right side, and fusion towards the left side was not seen at L5-51. (/d. at 5.5. 0125.) Dr. Przybylski 

explained that this meant that the bone material placed was disappearing and that there was no 

longer evidence of the fusion performed on April 17, 2009. 
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1 03a. Przybylski perjured himself, when he stated, "And then there's description in the 

rest of that sentence and fusion towards the left is not seen at L5-S1." What the 

clinical note actually stated, was that the CT scan indicated "some resorption of the 

bone graft towards the right side, with fusion towards the left side at the L5-S1 

level."- Reference: Folder 8 (APPX J)- 208/1044-141:6-8 +Folder 15 (NPDB)

Steven Siefried 1 00624-SS-FU. 

104. On December 9, 2011, respondent, while at the NJSR Center in Pompton Lakes, New Jersey, 

performed a lumbar decompression and fusion revision at the LS-51 level; iliac-crest bone graft; local 

autograft; allograft bone; bone-marrow aspirate; reconstruction of ilium using Vitoss; removal of 

facet screws at the LS pedicles, and insertion of pedicle screws and rods bilaterally at the LS and 51 

pedicles. (ld. at 5.5. 0182-D183.) Dr. Przybylski stated that exposure of the iliac crest with the use of 

Bovie and Metzenbaum scissors was an open procedure. Removal of the lumbar facet screws, 

insertion of an interbody mesh graft into the intervertebral space packed with allograft bone, use of a 

Jamshidi K-wire guided system, and insertion of screws on the left and right sides was a minimally 

invasive technique. There was a receipt from Spineology dated December 9, 2011, for one OptiMesh 

{ld. at S.S. 1468), which Dr. Przybylski found to be consistent with the mesh cage mentioned in the 

operative report. 

105. On December 13, 2011, respondent again performed a procedure, also at the NJSR Center, four 

days after the December 9, 2011, surgery, consisting of a transforaminal epidural at the LS-51 

foramens on the right side and a caudal epidural. Respondent indicated ongoing symptomatology in 

the mid-lower back and right-lower extremity. (/d. at 5.5. 0191.) 

A report of a CT scan on December 14, 2011, at LS-51 indicated: 

there is a mild disc osteophyte complex, worse in the right foramina/ 
region. Facet joint degeneration changes are noted. There is mild left 
foramina/ stenosis. There is moderate right foramina/ stenosis with 
impingement of the right exiting LS nerve root. There is no significant 
spinal stenosis given the posterior laminectomy at this level. There 
were a few small pockets of air (which Dr. Przybylski stated was 
evidence of recent surgery) seen lateral to the right LS vertebral body 
and anterior to the sacrum on the right. There is posterior dependent 
subcutaneous soft tissue edema with ... fluid collection within the 
subcutaneous soft tissue at the level of LS. 
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[/d. at 5.5. 0194.] 

106. Dr. Przybylski noted that this was the area where respondent performed surgery. 

107. Upon reviewing this CT scan Dr. Przybylski noted that there were two surgeries at the LS-51 

level, one on Apri/17, 2009, and the other on December 9, 2011. Decompressions were done, and yet 

there was still nerve-root impingement. He noted that the CT scan did not mention screw fixation. 

108. On December 19, 2011, respondent performed another surgery with a pre- operative diagnosis 

of mal-positioned right 51 pedicle screw. (/d. at 5.5. 0196.) The surgical procedure consisted of the 

removal of pedicle screws on the right side at the LS and 51 pedicles and injection of GP5 autograft. 

{Ibid.) Respondent used Bovie and Metzenbaum scissors and carried out a dissection down to the 

screws on the right-hand side. The screw had breached the pedicle and the hardware on the right 

side was 

removed. (/d. at 5.5. 0196 to 5.5. 0197.) Dr. Przybylski opined that this was an open operation for 

the LS and 51 pedicle screws. 4 

109. Dr. Przybylski opined the following deviations: 

1. The patient underwent a number of percutaneous procedures, some of which were 

unnecessary. Further, treatment involved an open bone-graft harvest with a minimally invasive 

procedure with instrumented screws and mesh cage for interbody at LS-51 space. This was a gross 

deviation. 

2 Respondent failed to document that the patient, who was a smoker, understood the 

risks of using allograft bone. This was a gross deviation. 

3. Although the revision surgery was not unreasonable, respondent was not adequately 

trained to perform either the original or the revision surgery. This constituted a gross deviation. 

4. The use of the mesh cage and the removal of the LS and 51 screws through an open 

approach were gross deviations. 

1 09a. Przybylski perjured himself, when he stated with knowing falsity that the care Kaul 

provided to SS deviated for the following reasons. Kaul's two experts found no 

deviations: 
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(1) The patient underwent a number of percutaneous procedures, some of which were 

unnecessary. Further treatment involved an open bone-graft harvest with a 

minimally invasive procedure with instrumented screws and mesh cage for 

interbody at L5-S1 space. This was a gross deviation- The extent of Przybylski's 

testimony about the allegedly unnecessary percutaneous procedures pertained to 

the indications for the injections of the Sl joints, "Some of them did not make 

quite as much sense in terms of things like sacroiliac injections." The 

referenced clinical notes state the indications, and as an example in the note dated 

December 21, 2007, in the TREATMENT PLAN, "The patient's pain generators in 

the lumbar facets have been somewhat addressed but the patient continues 

to have symptoms in the Sl joints". The basis of Przybylski's criticism of the 

spinal fusion was Kaul's training, "so it was an instrumented fusion which again 

is something that his training background does not support his ability to do 

that."- Reference: Folder 15 (NPDB)- Steven Siefried 071221-SS-FU +Folder 12 

(APPX J)- 43/495- Page 36, para. 147. +Folder 8 (APPX F)- 211/1044- 157:1-

3. 

(2) Respondent failed to document that the patient, who was a smoker, understood the 

risks of using allograft bone. This is a gross deviation. -Reference: Folder 12 

(APPX J)- 43/495- Page 36, para. 146 

(3) Although the revision surgery was not unreasonable, respondent was not 

adequately trained to perform either the original or the revision surgery. This 

constituted a gross deviation- Training has no relevance to the standard of care, 

and Przybylski commenced his training in minimally invasive spine surgery in 2005, 

three years after Kaul- Reference: Folder 12 (APPX J)- 34/495- Page 27, para. 

121 + 43/495- Page 36, para. 147. 

{4) The use of the mesh cage and the removal of the L5 and S1 screws through an 

open approach were gross deviations - Przybylski's criticized Kaul's off-label use of 

the Optimesh, but admitted he used devices in an off-label manner. The basis for 

the criticism of the removal of the screws pertained to Przybylski's opinion regarding 

Kaul's training, but training has no relevance to the standard of care, and neither 

does the extent of muscle dissection, or as repeatedly characterized by Hafner and 

Przybylski, an "open approach". - Reference: Folder 12 (APPX J) - 38/495 - Page 

31, para. 131 + 34/495- Page 27, para. 121. 

1 09b.lt is significant to note, that at this point in the proceedings, there is an exchange 
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between Hafner, Przybylski and Solomon, in which Hafner attempts to have Przybylski 

criticize Kaul, for a future clinical scenario, with the use of the word, "hypothetical". This 

existential line of questioning, indicated how far the proceedings had drifted from reason 

and fact, or in the words of Kaul's attorney, Robert Conroy, on June 13, 2012, "Here 

you're being asked to find somebody who's not doing anything, not able to practice, 

there's a risk. Is his mere existence a risk?" (1/M/0 Richard A. Kaul, M.D.).

Reference: Folder 7 (APPX E)- 179/214-180:19-21 

110. Dr. Przybylski explained that three operations increased the risk of scarring (epidural fibrosis}, 

hence increased symptoms to the nerves, including numbness, weakness and/or pain. 

11 Oa. Przybylski's recitation of the risks associated with spinal procedures, omitted the 

benefits that actually inured to the patient. All procedures have a risk profile, and these 

were explained to the patient, who made an informed decision, signed consent forms, and 

permitted Kaul to perform the surgeries. - Reference: Folder 12 (APPX J) - 29/495 - Page 

22 + 42/495- Page 35, para. 144. 

111. Dr. Przybylski was then asked to render an opinion about respondent's treatment of patient l.:L, 

On November 24, 2010, J.Z. consulted respondent for pain associated with severe chronic angina. 

There was a past medical history of severe coronary artery disease. After three rounds of thoracic 

epidural injections at the T3-4 level were ineffective (patient reported that he had no improvement 

after the second), respondent's treatment plan consisted of the insertion of a trial spinal-cord 

stimulator. (P-71 thru P-73 at J.Z. 0104.} 

112. Dr. Przybylski stated that an epidural injection was commonly used for radicular pain, but here, 

with many areas of pain, he felt that an epidural would not have been effective. Although a first 

injection would have been appropriate, if the first were ineffective, subsequent injections were not 

necessary since they put the patient at risk of spinal-cord injury. He opined that this was a gross 

deviation, particularly at the thoracic area, where the spinal canal is at its narrowest compared with 

other areas of thespine. 

113. On May 6, 2011, the patient returned to the NJSR Center for the insertion of a "temporal" 

(according to Dr. Przybylski, this was a typographical error in the record, which should have read 
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"temporary") dorsal-column-stimulating tria/lead in the patient's epidural space at the T7 level. (/d. 

at J.Z. 0137.) 

114. In follow-up consultation on May 10, 2011, respondent noted that the patient had an 80 to 90 

percent improvement in his pain level subsequent to the insertion of the trial spinal-cord stimulator 

and that the patient wanted to proceed with the insertion of a permanent stimulator. Respondent's 

treatment plan was for the insertion of two eight- electrode permanent dorsal-column-stimulation 

leads. (/d. at J.Z. 0130.) 

115. On May 23, 2011, at the NJSR Center, respondent inserted two permanent spinal cord stimulator 

leads into the epidural space at the T5 level. (/d. at J.Z. 0144.) 

116. In a follow-up consultation on May 31, 2011, the patient reported that coverage from the 

stimulator was not adequate and that there was pain in the low back and legs. (/d. at J.Z. 0135.) An x

ray indicated that the lead on the right-hand side had dislodged and moved from the T5 level down to 

the T9 level. Respondent's notes further indicated that the patient was advised of the dislodgement of 

the lead and the need to reposition or remove this lead and to reinsert a new lead to obtain coverage 

up to the T5 level. (/d. at J.Z. 0136.) 

117. On June 8, 2011, respondent removed the displaced right dorsal-column- stimulating lead and 

inserted a new lead. In his report, respondent mentioned that the "displaced lead was found to have 

retracted into the space and the anchoring device seemed to have migrated inferiorly." (/d. at J.Z. 

0148.) He inserted a new eight-electrode lead through a needle, which was advanced under 

fluoroscopic guidance up to the T5- T6 level on the right side. 

118. At a follow-up consultation on June 14, 2011, respondent noted that there was good 

coverage both over the back and down both legs, since the patient was not complaining of leg 

pain. (/d. at J.Z. 0139.) 

119. Then, on July 16, 2011, the patient was admitted to Chilton Memorial Hospital with chest pain. 

While there, a discharge was noted at the stimulator site. {ld. at J.Z. 0161.) A diagnosis of "methicillin

sensitive staphylococcus au reus" (which Dr. Przybylski described as a wound infection at the site of the 
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stimulator implant) was made. (/d. at J.Z. 0163.) In the records of Chilton Memorial Hospital, it was 

noted that since respondent inserted the stimulator, he was called and updated about the patient's 

condition. The patient was discharged on July 19, 2011. Dr. Przybylski cautioned that, with this type of 

infection, respondent should have removed the device the day he was notified or first thing the next 

morning, since paralysis could have resulted. However, it was not until July 21, 2011, when 

respondent saw the patient, that a plan was made for the removal of the leads and stimulator. Dr. 

Przybylski did not find any records to confirm removal. 

120. Dr. Przybylski opined the following deviations: 

1. The performance of two further epidural injections was not indicated. This was a 

gross deviation, putting the patient unnecessarily at risk for spinal-cordinjury. 

2 Since the patient was admitted to a hospital a month after the surgery, with 

infection at the site of the stimulator and leads, respondent's failure to take immediate action to 

remove them constituted a gross deviation. 

120a. Przybylski perjured himself, when he stated with knowing falsity that the care Kaul 

provided to JZ deviated for the following reasons. Kaul's two experts found no 

deviations: 

(1) The performance of two further epidural injections was not indicated. This was a 

gross deviation, putting the patient unnecessarily at risk for spinal-cord injury -

Przybylski, a past president of the North American Spine Society, and an individual 

familiar with the fact that the placement of therapeutic solutions into the epidural 

space, occasionally require multiple injections, before a clinical benefit is observed, 

misrepresented the treatment as a gross deviation. Przybylski also knew that the 

potential benefit to the patient was an amelioration of his pain, which because of his 

severe coronary angina, presented a much greater risk for myocardial infarction, 

compared to an individual with no coronary disease. The benefits of pain reduction 

outweighed the risks of the procedure, and Przybylski knew this to be the case. 

(2) Since the patient was admitted to a hospital a month after the surgery, with infection 

at the site of the stimulator and leads, respondent's failure to take immediate action 

to remove them constituted a gross deviation - Przybylski omitted the fact that the 

doctors at the hospital did not believe it necessary to emergently remove the device 

from the patient. Przybylski also omitted the fact that the blood cultures obtained at 
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the hospital indicated that there was no infection, and that the patient suffered no 

harm. Przybylski's diatribes about the 'what ifs', bore no resemblance to what he 

knew actually occurred, and he rendered an opinion that was knowingly false. 

121. Dr. Przybylski was asked to render an opinion about respondent's treatment of patient T.Z. He 

reviewed respondent's records, imaging studies, and operative reports. 

122. At the initial consultation on January 21, 2010, T.Z., a thirty-six-year-old female, reported that 

she was involved in an automobile accident on December 21, 2009. Immediately following, she 

began to experience pain in the head, neck, left arm, lower back and right leg, with numbness and 

tingling in the left arm and right leg. She also complained of weakness in the left shoulder, left wrist 

and right hip, and dizziness and headaches. She also had some episodes of nausea and vomiting, and 

further stated that coughing, sneezing and going to the bathroom made the pain worse. Prior to the 

accident, she had been asymptomatic. The initial consultation report noted that the patient was a 

smoker and had previously undergone a surgery in 2007 for total disc replacement at the L4-5 level. 

Otherwise, her past medical history was non-significant. (P-74 thru P-88 at T.Z. 0188.} 

123. Respondent ordered an MRI of the cervical and lumbar spine, a bilateral EMG/NCV of the upper 

and lower extremities, vestibular-function testing to address the dizziness and headaches, and 

physical therapy three times a week for the next four weeks. (fd. at T.Z. 0188 to 0190.} 

124. On an MRI of the lumbar spine on February 24, 2010, the radiologist noted an artifact at the L5-

S1 level (fd. at T.Z. 0191}, presumably related to a prosthesis, although Dr. Przybylski found that 

respondent's notes indicated a total disc replacement at the L4- L5 level instead. The radiologist 

noted desiccation at L4-5. 

125. In a follow-up consultation on March 25, 2010, respondent's treatment plan consisted of three 

caudal epidurals for bilateral C5-C6 radiculopathy and bilateral L5-S1 radiculopathy. In the EMG 

report, also of March 25, 2010, Dr. Przybylski noted that the raw data indicated a normal result at 

the L4-5 and L5-S1fevels. {ld. at T.Z. 0195 to 0202.) 

125a. Przybylski intentionally misrepresented the manner in which EMGs and NCVS are 

interpreted, in the context of clinical and radiological evidence, a process that Kaul properly 

employed, to conclude that the neurophysiological test demonstrated bilateral 
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radiculopathies at the C5-6 and L5-S 1 levels. Przybylski knew that the patient had the 

symptoms and signs of nerve compression at the aforementioned levels, and that the MRI 

testing indicated disc pathology at these levels. Przybylski's statement, based upon his 

"raw data" theory, that the test was normal, was made with knowing falsity, and a willful 

ignorance of the clinical and radiological evidence. - Reference: Folder 8 (APPX F) -

251/1044-40:8-15. 

126. On May 7, 2010, the patient received a lumbar caudal epidural injection in the lumbar spine, 

which was repeated on May 21, 2010, and August 6, 2010. {ld. at T.Z. 0196.} Although the patient 

indicated a decrease in pain by approximately 10 percent after the second injection, respondent 

proceeded with a third injection. (/d. at T.Z. 0211.) 

126a. The OAL Judge mischaracterized the clinical record and Przybylski's trial testimony, 

when he stated that Kaul performed the third caudal epidural, "although" the patient had 

experienced a 10 percent reduction in pain. What Kaul indicated in the clinical note was, 

"The patient feels that the pain decreased by approximately 10% since the second 

injection, therefore third injection is indicated for therapeutic purposes". The 

purpose of the mischaracterization was to suggest that the third injection was not 

necessary.- Reference: Folder 14 (Civil malpractice suits)- Tara Zetterberg 100806-TZ

OR +Folder 8 (APPX F)- 252/1044-42:8-12. 

127. In a follow-up consultation on September 9, 2010, the patient reported limited reduction of pain 

in her legs. Respondent's motor examination indicated "some weakness over the right hip flexors at 

4/5 and over the left shoulder adductors at 4/5." (/d. at T.Z. 0214.} His treatment plan was for a 

series of three bilateral lumbar facet injections at the L4-L5 and LS-51 levels. (/d. at T.Z. 0215.} 

128. On October 8 and November 13, 2010, respondent performed bilateral lumbar facet injection at 

L3-L4, L4-L5 and L5-S, and lumbar facet arthrogram at L3-L4, L4-L5, and L5- 51. {ld. at T.Z. 0216 to 

0221.} 

129. On January 8, 2011, in follow-up consultation, respondent noted that the patient had no 

decrease in pain from the second treatment. 
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130. On July 20, 2011, a provocative lumbar discogram at the Ll-2, L2-3, L3-L4, and L4- 5 foramens 

was performed, with a post-operative diagnosis of concordant lumbar discs at L3-4 and L4-5. (/d. at 

T.Z. 0237.) 

131. On August 9, 2011, in follow-up consultation, respondent's treatment plan was for a lumbar 

decompression and interbody fusion at the L3-L4 and L4-L5 levels with the use of an iliac-crest bone

marrow harvest, GPS autograft, and bilateral pedicle screws from L3 down to 51. (/d. at T.Z. 0245.) 

132. On September 19, 2011, at the NJSR Center, respondent performed a lumbar decompression 

and interbody fusion at the L3-4 level using a PEEK cage, iliac-crest bone- marrow harvest and 

autograft, GPS autograft, bilateral pedicle screws from L3 down to 51 on the right side and L3 to L4 

on the left side, caudal epidural injection with epidurogram for post-operative relief, and 

reconstruction of the iliac crest using Vi toss, among other procedures. (/d. at T.Z. 0253.) 

133. In the operative report, respondent noted that he made a small incision over the posterior 

superior iliac spine on the left-hand side and dissection was carried down to the bone using Bovie and 

Metzenbaum scissors, identifying the posterior superior iliac spine. A bone-marrow aspirate was also 

obtained. (/d. at T.Z. 0254.} Dr. Przybylski opined that this was an open exposure with reconstruction 

of the iliac-crest site. 

133a. The OAL Judge and Przybylski, throughout the entire proceeding, and specifically in 

this section, created fictional distinctions between the various dissection techniques, that 

are widely employed to treat spinal conditions. Their self-created classification of "open" 

"minimally invasive" and "percutaneous" techniques and their fraudulent use of 

procedural details to define which technique Kaul employed, have no basis in the medical 

literature. The purpose of the mischaracterizations was to suggest that Kaul was not 

qualified or legally permitted to perform the procedures. The law as the OAL Judge must 

have known contradicts this argument. - Reference: Folder 8 (APPX F) - 254/1044 -

50:16-25 + Folder 12 (APPX J) - 34/495 - Page 27, para. 121. 

134. Respondent's operative report indicated that access was obtained to the intervertebral disc 

using a bi-portal technique with the initial introduction of an eighteen- gauge, ten-inch needle, and 
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that over guide wire a set of serial dilators were advanced into the intervertebral disc space. An 

expandable PEEK cage was inserted with the use of a midline incision. Pedicle screws were inserted 

on the right side at the L3, L4, and 51 levels with the insertion of a rod. Pedicle screws were inserted 

on the left side at the L3 and L4 levels. (/d. at T.Z. 0255.) According to Dr. Przybylski, this was a 

minimally invasive procedure. 

134a. Przybylski continued to provide false testimony, in support of his knowingly 

fraudulent "open ... minimally invasive ... percutaneous" technique argument. -

Reference: Folder 8 (APPX F)- 254/1044-51:5-12. 

135. Respondent further noted that pedicle screws could not be safely inserted at the L5 or 51 levels 

and the construct on the right-hand side extended from L3 to 51. Again, Dr. Przybylski opined that 

respondent should not have been using screws, based upon his lack of adequate training. According 

to the anesthesia record, the surgery lasted almost four hours. (/d. at T.Z. 0924.} 

135a. The OAL Judge engaged in judicial misconduct, because he interjected into the 

proceedings, when Przybylski testified he was unable to identify which of his fictitious 

techniques applied to the procedure Kaul had utilized to insert the pedicle screws. The 

purpose of the interjection was to have Przybylski state that Kaul was not qualified to insert 

the screws, and to assist Hafner in her argument. The OAL Judge knew that Kaul was 

legally permitted, and properly qualified to insert the screws, and had indeed placed the 

screws properly, as the post-opertaive x-rays proved- Reference: Folder 8 (APPX F)-

254/1044-53:3-25 +Folder 12 (APPX J)- 34/495- Page 27, para. 121. 

136. On November 2, 2011, the patient met in consultation with Nasar Shahid, M.D. She stated that 

a few days after respondent's surgery, she had to be hospitalized because of her inability to walk. 

Her CPK count (which Dr. Przybylski described as an enzyme emitted due to muscle injury) was more 

than 2,000, which Dr. Przybylski explained was exceedingly high. T.Z. also had complaints of knee 

pain since the surgery and a tingling sensation on the inner side and front of the left thigh. She also 

reported walking with the use of a cane and brace. 

136a. Przybylski misrepresented the medical literature, when he mischaracterized the 

elevation of the patient's CPK as "exceedingly high". Przybylski, an individual evidently 

familiar with the medical literature, as demonstrated by his prior testimony, knew that CPK 
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levels rise in about 55% of post-surgical patients. - Reference: Folder 8 (APPX F) -

255/1044-55:8-16 +Folder 15 (NPDB)- 940207-JSD-CPK. 

137. Dr. Shahid recommended an x-ray of the lumbar spine, and EMG and nerve- conduction studies 

of both lower extremities "to rule out femoral nerve involvement or root pathology." (/d. at T.Z. 

0259.) On October 14, 2011, T.Z. underwent an electrodiagnostic examination to evaluate for 

lumbosacral radiculopathy. The impression was right 51 and acute bilateral L2 and/or L3 

radiculopathy. {ld at T.Z. 0168.) 

138. Dr. Przybylski found that, according to the raw data of this test, there was radiculopathy at L2-

L4 bilaterally and on the right side of 51-2. (/d. at T.Z. 0169.) This was evidence of nerve 

compression, dysfunction or damage not previouslyseen. 

138a. Przybylski perjured himself, when he rendered an opinion that the bilateral L2 

radiculopathy allegedly identified in the EMG/NCV performed on October 14, 2011, was a 

consequence of the surgery. Przybylski knew that no screw had been inserted into the L2 

pedicle, and thus the L2 nerve root could not have been affected. Przybylski again perjured 

himself, when he testified that the S 1 radiculopathies allegedly detected after the surgery 

were not present before the surgery. The clinical notes contradict his assertion. -

Reference: Folder 8 (APPX F)- 260/1044-76:2-18 +Folder 14 (Civil malpractice suits)

Tara Zetterberg: 110919-TZ-OR + 100325-TZ-FU. 

139. On November 17, 2011, T.Z. consulted with George 5. Naseef Ill, M.D., an orthopedic spine 

surgeon. A CT scan of the lumbar spine on December 8, 2011, indicated that there were two different 

intervertebral disc spacers, one at the L3-L4 level and the second at L4-5. There was also a 

rudimentary disc at LS-51, which Dr. Przybylski explained was a non-fully formed or functional disc. 

The CT scan further indicated that a portion of the intervertebral disc plug at the L3-L41evel extended 

beyond the latera/margin of the vertebral body cortex into the medial aspect of the neural foramen 

at L3-L4, which Dr. Przybylski explained meant that the fusion material extended beyond the 

footprint of the vertebral body. (/d. at T.Z. 0155 to 0156.) 

140. Further findings indicated that a portion of the left L-3 pedicle screw traversed the left lateral 

canal along the superior aspect of L-3 on the left, which Dr. Przybylski explained meant that the L-3 
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screw was inside the spinal canal, hence the L-3 nerve was affected. Further findings indicated that 

the left L-4 pedicle screw traversed the left lateral margin of the canal, which Dr. Przybylski explained 

meant that the L-4 nerve was affected. The report further found that the right 5-1 screw extended 

into the right canal and neural foramen and extended into the lateral recess, where it likely impinged 

on the 51 nerve root, which Dr. Przybylski opined was consistent with the EMG and the raw data for 

the EMG. {Ibid.) 

141. Also, on the same date of December 8, 2011, an MRI of the lumbar spine was performed which 

revealed "some ankylosis on the left at the left L5-51 facet joint with possible partial ankylosis on the 

right with generalized degenerative changes of facets at multiples levels." (/d. at T.Z. 0157.} Dr. 

Przybylski noted that ankylosis, a natural fusion of the facet joints, indicated that L5-51 was never 

functional. The report further found that the right-sided 5-1 screw extended through the right-sided 

spinal canal into the sacrum and likely into the lateral recess of the 5-1 nerve root on the right. There 

was also mention of a portion of a screw traversing the lateral aspect of the canal at L-3 along the 

superior aspect. The radiologist advised that a personal evaluation be done. (/d. at T.Z. 0157.) The 

patient refused to return to respondent. 

142. On January 30, 2012, Dr. Naseef performed surgery at Morristown Memorial Hospital with a 

preoperative diagnosis of malposition of hardware, painful hardware, lumbar stenosis, bilateral 

/ower-extremity radiculopathy and pseudoarthrosis {lack of fusion). (/d. at T.Z. 0127.) The surgical 

procedure included "Exploration of fusion; removal of instrumentation, L3-51; revision posterior 

instrumented fusion, L3-L5; L3-L5 laminectomy; bilateral/aminal foraminotomies, L3-L4, L4-L5; use of 

local bone graft with Infuse," the latter of which Dr. Przybylski explained was genetically made 

material that stimulates bone production. {ld. at T.Z. 0127.) Dr. Naseef further noted in his operative 

report that "it became evident that the left L3 and L4 screws were directly in the canal. The right L3 

nerve root with the screws were obtained in the canal and the right 51 screws directly in the canal. 

These were all removed." (/d. at T.Z. 0129.} 

142a. The OAL Judge mischaracterized the trial record, when he failed to include the fact 

that Przybylski's assessment of the CT demonstrated that the right L3 screw was not in the 

spinal canal, while Naseefs operative report stated, "the right L3 nerve root with the 

screws were obtained in the canal.". Przybylski omitted to reference the evidence of the 

intra-operative x-rays obtained by Kaul, that demonstrated that all the screws had been 
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placed properly, "And my personal review of the CT images did not include that 

screw as one that looked like it might be in the canal. THE COURT: And that would 

be? THE WITNESS: Right L3."- Reference: Folder 8 (APPXF)- 263/1044-87:1-10 

143. Dr. Przybylski opined the following deviations: 

1. Performing percutaneous procedures involving a third epidural injection and a lumbar facet 

injection when there was no improvement after the second injection was a gross deviation 

since there was no need to proceed with a third injection, placing the patient at risk for 

injury to the nerve roots. 

2. Respondent's performance of an open harvest of the iliac bone graft was a gross deviation 

since he was not sufficiently trained. The patient was at significant risk for injury to the 

bowel, nerve root and blood vessels. The patient did, in fact, experience nerve injury. 

3. The improper screw positions, and screws needing to be removed surgically, constituted a 

gross deviation. The patient sustained an injury in a procedure that was not necessary. 

4. Resultant muscle damage, as indicated by the severely high CPK reading, constituted a 

gross deviation. 

5. Respondent's lack of training in performing these procedures constituted a gross 

deviation. 

143a. Przybylski perjured himself, when he stated with knowing falsity that the care Kaul 

provided to TZ deviated for the following reasons. Kaul's two experts found no 

deviations: 

( 1) Performing percutaneous procedures involving a third epidural injection and a 

lumbar facet injection when there was no improvement after the second injection 

was a gross deviation since there was no need to proceed with a third injection, 

placing the patient at risk for injury to the nerve roots- Przybylski testified, "This 

deviation would be a gross deviation. It is contrary to the recommendations of 

professional medical associations ... that would not be expected to be of 

patient benefit." Przybylski knew that the rationale for a series of three spinal 

injections is the fact that patients who have undergone prior surgery, often require 

multiple depositions of steroid before they experience any benefit, and it is not 

unusual for them to report no improvement after the first and second injections. -

Reference: Folder 8 (APPX F) - 263/1044 - 88:18-22. 
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(2) Respondent's performance of an open harvest of the iliac bone graft as a gross 

deviation since he was not sufficiently trained. The patient was at significant risk for 

injury to the bowel, nerve root and blood vessels. The patient did, in fact, experience 

nerve injury- The OAL Judge knew that Kaul was permitted, properly trained and 

legally qualified to perform the procedure. Przybylski knew that the technique Kaul 

employed to procure iliac crest autograft was performed properly, and within the 

standard of care, and that it caused no nerve injury, no bowel injury and no vessel 

injury.- Reference: Folder 8 (APPX F)- 263/1044-89:3-16 +Folder 12 (APPX J) 

-34/495- Page 27, para. 121 +Folder 14 (Civil malpractice suits)- Tara 

Zetterberg: 110919-TZ-OR (Page 4), "The patient made an uneventful recovery 

and was discharged in a stable neurological and cardiovascular state". 

(3) The improper screw positions, and screws needing to be removed surgically, 

constituted a gross deviation. The patient sustained an injury in a procedure that 

was not necessary - Przybylski knew that the films obtained by Kaul at the end of 

the procedure, indicated that the screws had been properly placed, and that the 

procedure was indicated based on the clinical, radiological and neurophysiological 

evidence.- Reference: Folder 14 (Civil malpractice suits)- Tara Zetterberg: 

110726-TZ-FU + 110919-TZ-OR (Page 4, "Throughout the procedure 

intraoperative neurophysiological monitoring was carried out and this was 

seen to be within normal limits throughout the procedure. In addition, 

neurological monitoring was used foe pedicle screw placement to insure that 

no breach of pedicles had occurred." 

(4) Resultant muscle damage, as indicated by the severely high CPK reading, 

constituted a gross deviation - Przybylski knew that in 55% of cases, there is an 

elevation of the CPK- Reference: Folder 15 (NPDB)- 940207 -JSD-CPK. 

(5) Respondent's lack of training in performing these procedures constituted a gross 

deviation - Przybylski knew that Kaul had commenced his training in minimally 

invasive spine surgery three years before he had, and that Kaul was legally 

permitted and qualified to perform the procedures. - Reference: Folder 12 (APPX J) 

-34/495- Page 27, para. 121 + 35/495- Page 28, para. 124. 

144. Dr. Przybylski further commented on risks for this patient resulting from fixation, such as 

stiffening of the lower portion of the spine, which could lead to L-2, L-3 stenosis and instability in this 

thirty-nine-year-old patient, whose life expectancy was for several more decades. He further opined 

that there was a high likelihood that she will need further treatment in her lifetime. 
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144a. Przybylski mischaracterized the medical literature, by failing to reference the 

immense risks associated with the non-treatment of chronic pain, such as opiate 

dependency, an increased risk of cancer and a compromised immune system. He also 

mischaracterized the clinical record, by failing to reference that Kaul had indicated the 

procedure based on the clinical, radiological, neurophysiological and discography 

evidence, and the fact that the patient had failed all other conservative forms of therapy. -

Reference: Folder 14 (Civil malpractice suits)- Tara Zetterberg: 100121-TZ-IC + 110726-

TZ-FU. 

145. In summary, Dr. Przybylski's opinions were based upon his review of the medical records of 

respondent, imaging reports, respondent's curriculum vitae, the websites of associations in which 

respondent was a member, CME courses taken by respondent, respondent's lack of residency 

training in orthopedics or neurosurgery, and the internships noted by respondent, since they would 

not have provided training for minimally invasive surgery or open surgery. With regard to the one

year pain fellowship in 1995-1996 in England listed by respondent in his curriculum vitae, Dr. 

Przybylski was unable to tell what the fellowship consisted of, but mentioned that a one-year 

fellowship in the United States would not have been sufficient to train for surgery with 

instrumentation. Dr. Przybylski also relied upon his own education, training and experience, as well 

as the guidelines contained in the medica/literature produced, with which he was extremely 

familiar. 

145a. Przybylski misrepresented the evidence contained within the clinical files, through 

his willful and ill intended omission of facts, that proved that the care Kaul had provided, 

complied with the applicable standards of care, and was clinically indicated. Przybylski 

mispresented the evidence contained within Kaul's CV and certifications, that proved he 

was qualified, legally permitted and capable of performing minimally invasive spine 

surgery. Przybylski omitted with knowing falsity the fact that he had commenced his 

training in minimally invasive spine surgery, three years after Kaul, and that his training 

had consisted of the same CME courses taken by Kaul. Przbylski stated with knowing 

falsity, that Kaul had deviated from a standard of care, that he knew did not exist, nor had 

any basis in the medical literature, his own education or the standards of any medical 

society. In summary, Przybylski lied. - Reference: Folder 12 (APPX J) - 34/495 - Page 

27, para. 121 +Page 27, para. 122 + 35/495- Page 28, para. 124 + 27-47/495- Page 
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20, para. 112 to Page 40, para. 168. 

146. On cross-examination, Dr. Przybylski mentioned that the clinical guidelines, coupled with his 

training and experience, led him to his conclusions regarding respondent's deviations. While he 

acknowledged that the term "guideline" has a different ordinary English meaning than the term 

"standard," he added that, in the medical profession, "guideline" offers a significant basis for 

assisting physicians and a much higher sigmficance than a simple English translation of the term. 

146a. The OAL Judge, as is evident throughout his summary of Przybylski's cross

examination, either omitted testimony that was damaging to Hafner's case, or 

misrepresented it, in order to change its meaning, and thus mitigate its damage to Hafner's 

case. The OAL Judge falsely stated, "in the medical profession, "guideline" offers a 

significant basis for assisting physicians and a much higher significance than a 

simple English translation of the term." Przybylski made no such statement, and the 

relevant part of his testimony actually states, "So first of all, guideline, at least as I 

understand it in common English language, is a framework of recommendations ... 

Guidelines are the next highest level of evidence in which there is sometimes a 

prospective randomized double-blinded study. Sometimes there are conflicting 

studies.- Reference: Folder 8 (APPX F)- 472/1044-69:6-25. Nowhere in his testimony 

does Przybylski state, that the meaning in medicine of the word guidelines, has a "much 

higher significance" than it's meaning in plain English. This was obviously an attempt by 

the OAL Judge to mischaracterize Przybylski's testimony, and artificially add evidential 

weight that buttressed Hafner's fraudulent case. 

146b. The OAL Judge omitted significant parts of Przybylski's cross examination, that were 

harmful to Hafner's argument that Kaul's CME training, did not qualify him to perform 

minimally invasive spine surgery 

"Q. True, but in the material in which, you know, you teach these CME classes, it's 

true, is it not, that it doesn't require that only neurosurgeons or orthopedists attend 

in order to perform a procedure or learn from you; isn't that true? A. It does not 

require the attendee to be a neurosurgeon or an orthopedic surgeon. Q. As a matter 

of fact, it doesn't even require the individual physician comes to the CME class to be 

board certified, true? A. That is also true." - Reference: Folder 8 (APPX F) - 470/1044 

-58:17-22 
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"Q. And there is a significant body of those individuals who are then going to take 

the wealth of information that you bestowed upon them and go perform these 

procedures; isn't that true? A. I agree."- Reference: Folder 8 (APPX F)- 470/1044-

59:15-19. 

"Q. You are aware, are you not, that individuals, like I said, similarly aged, graduated 

contemporaries around your time, in order for them to venture into that spine 

industry, minimally-invasive, let's say and take that, their course of action was to 

take CME classes and ultimately perform the procedures to become skilled in that 

venue, true? A. Yes." - Reference: Folder 8 (APPX F)- 470/1044- 59:20-60:6 

147. He was asked about his past experience as an expert witness. He mentioned that his 

involvement consists of approximately two cases per month. Over the past ten years, about 60 

percent of his retainers were for plaintiffs/petitioners and 40 percent for the defense. However, in the 

past five years, it has evened to 50-50. When asked about spinal fusions, he acknowledged that 

there remains some controversy among physicians about when to perform a spinal fusion, even 

among members of the North American Spine Society. 

147a. The OAL Judge mischaracterized the trial record, when he stated, "When asked 

about spinal fusions, he acknowledged that there remains some controversy among 

physicians about when to perform a spinal fusion, even among members of the 

North American Spine Society." Solomon's deceitful rendition of the testimony was 

rooted in the fact that this part of Przybylski's testimony undermined a substantial 

component of Hafner's case, in that it confirmed the absence of any standard with regards 

to the performance of spinal fusions. The actual testimony consisted of, "Q. In that 

interview, you opined or gave your opinion about what was an appropriate use for 

fusions, what types of patients; do you remember that? A. Vaguely. Q. In there, you 

are quoted as saying, there are some things we agree on. Fusion is appropriate in 

patients with fractures, dislocation, some infections and patients with cancer of the 

spine; do you remember that? A. Yes. Q. Is that true today? A. Yes. Q. You then 

said, the controversy surrounds patients with pain of an unknown origin, and we 

assume it's coming from degenerative disc disease; do you remember that? A. Yes. 

Q. So there is, in your experience and training, a controversy with regard to when 

it's appropriate to use a fusion; isn't that true? A. Yes. Q. And that's-- when you 

were referring to the controversy, you were referring, were you not, to doctors in 
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your industry similarly credentialed and privileged as you are; were you not? A. Yes. 

Q. Because that is the background of your research and resources; am I right? You 

are not talking about just anybody. You are talking about people like you, true? A. 

Yes. Q. So we can agree that individuals similarly credentialed and privileged and 

educated and skilled as you are, Doctor, that there is a controversy with regard to 

when to use fusions, true? And it's not dispositive. It's a controversy that still, from 

2011 until today, goes on, true? A. Yes. Q. In that interview, you go on, remember-

tell me if you remember saying this and if this is accurate, oftentimes surgeons 

decide that a patient's pain is coming from DOD, from a process of exclusion. DOD 

means degenerative disc disease; does it not? A. Yes. Q. And that's what you were 

addressing, DOD in the confines of that article, and those are your statements, 

right? A. In that part of the article, correct. Q. What you said was, oftentimes, your 

word, that individuals who diagnose patients do not actually know where the pain is 

coming from, true? A. True. Q. And even if they are similarly skilled, trained and 

experienced, privileged and qualified as you, Doctor, they still can't figure out where 

that pain is coming from, true? A. True. Q. So they do it through this process of 

exclusion; do they not? A. That is one way. Q. Well, you go on to say-- or, tell me if 

you remember. In other words, we haven't found another source for the pain. As part 

of spine aging, discs degenerate, and it becomes challenging to separate the normal 

aging effects of the spine from other things that are causing pain for the patient. Do 

you remember that? A. Yes. Q. So we know now, do we not, that individuals 

similarly situated as you, when I say that I want you --just for the record, that means 

training, skill, experience, privilege, certified -- that these individuals just like you, 

not only are they not definitively guided to determine whether a fusion is 

appropriate or not, but they can't all the time find the source of that pain; isn't that 

true? A. That's true. Q. And they do it by doing testing that excludes pieces and 

thoughts of what may be the pain until we get down to what we think possibly it 

could be, true? A. Yes. Q. And unfortunately, that is the state of medicine today; 

isn't it true? A. Yes. Q. One day potentially they may figure out a way to definitively 

put their finger on that pain, but it's not today; am I right? A. I agree."- Reference: 

Folder 8 (APPX F)- 463/1044- 30:20-34:16 

148. While Dr. Przybylski was critical of respondent's use of discography, he acknowledged that 

discography is one of several tests available to determine the source of pain, which also includes CT 

scans with and without contrast, MR/s, and patient response to facet blocks, as well as nerve-root 
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blocks. 

148a. The OAL Judge mischaracterized the trial record, when he severely truncated 

Przybylski's testimony regarding discography, and the difficulties associated with predicting 

outcomes after spinal surgery. Przybylski's testimony highlighted the complexity of treating 

spinal disorders, a position that undermined Hafner's case. He testified, "Q. Now, you 

have during the course of your testimony criticized, let me use that word criticized 

Dr. Kaul for the use of discography, true? A. Yes. Q. Isn't it true that discography is 

one of the mechanisms by which doctors who perform spine surgeries try to 

determine the source of the pain; isn't that true? A. That is true, and just to qualify 

the previous answer and why I hesitated, it wasn't the specific criticism of using 

discography in and of itself as a tool but how it was applied. Q. I understand. A. 

Okay. Q. Well, there was some parts of your testimony, let's be fair, that wasn't 

always about how it was used. It was that -- it was used instead of potentially -- and 

pardon me again because I'm not a doctor, but instead of an MRI, for example, the 

use of discography at times during the course of this case, you were -- you found to 

be a deviation by Dr. Kaul, no matter if he used it or not in the manner in which you 

saw fit, true? A. Let's be specific about the term use. So the actual performance of 

the test is not a criticism. It's how the information gathers from the results of that 

test. That is how I defined use of discography. Q. But you would agree with me that 

discography is an important diagnostic tool that spine surgeons use today to 

discover the source of the pain or discomfort, true? A. It can be. Q. In the article 

further, you indicate, your quote, tell me if you remember it, discography tries to get 

insight into the disc and the source of the pain, but that isn't always the best test, 

true? A. True. Q. You would agree with that statement today, would you not? A. I 

would. Q. We haven't quite achieved the technology to figure out which patients will 

have good outcomes from spinal fusions and which will not. Let me say that again. 

We haven't quite achieved the technology to figure out which patients will have 

good outcomes from spinal fusions and which will not, true? A. True. Q. And that is 

true today, right? A. Agreed. Q. When we look at what has been studied, there is a 

limited amount of information to guide us as to what predicts who will benefit or not 

benefit from fusions, true? A. True. Q. Those are your words, right? A. Yes." -

Reference: Folder 8 (APPX F)- 464/1044-34:17-36:25 

148b. The OAL Judge omitted any reference to the most critical part of Przybylski's 
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testimony, which was the fact that he admitted that no standards existed for the 

performance of spinal fusions. This admission undermined the majority of Hafner's case, in 

that if there was no standard, then there could not have been any deviations. Przybylski 

knew there was no standard and repeatedly perjured himself. "Q. So as we sit here 

today, we know there is no standard by which individuals similarly situated as you, 

Doctor, are guided with regard to the applicability or use of a fusion, true? A. Again, 

it would depend on how you use the term standard. If you use the word standard in 

terms of standard, guideline and option, then I would agree with you. Q. Prospective 

randomized studies have shown mixed results. Some say there are better outcomes 

from patients who undergo surgery than those who don't undergo surgery. Others 

say there isn't a difference in the outcomes, true? A. Yes. Q. That is as true today as 

it was back in 2011, true? A. Yes. Q. That's the state of where the spine surgery 

arena is today; is that true? A. I would agree." Reference: Folder 8 (APPX F)-

464/1044- 37:2-21 

148c. The OAL Judge omitted the fact that Przybylski admitted that his opinion of Kaul's 

deviation in the care he delivered to patient JJ, was based not on a standard, but on 

merely options and guidelines, "Q. Now, inside that paragraph, you indicate that your 

purported deviation with regard to JJ, the first one involved the fusion and the 

appropriate indications, true? A. Yes. Q. We went through the coding, true? A. Yes. 

Discography, true? A. Yes. Q. Then you had the improper performance of the 

procedure in and of itself, true? A. Yes. Q. If you look down below that, one, two 

three lines down to the right, you put that professional society guideline, right? A. 

Yes. Q. That was the basis for your opinion in part, in the context of the opinion with 

regard to JJ, true? A. Yes. Q. And with regard to these guidelines we already 

discussed previously early on cross that the guidelines which you cited to in P-92, 

they supported or buffered what you believed to be the purported deviations by Dr. 

Kaul, true? A. Yes. Q. Most of those articles significantly in my term, significantly 

most of those articles relate to guidelines not standards, true? A. True Q. Some of 

them actually relate to options; isn't that true? A. Also true."- Reference: Folder 8 

(APPX F)- 465/1044- 37:22-39:4 

148d. The OAL Judge omitted any reference to the fact that the medical literature from the 

North American Spine Society, on which Przybylski based his opinions regarding Kaul's 

alleged deviations, was simply a set of guidelines and not standards. Przybylski criticized 

almost every element of the care that Kaul had delivered to his patients, alleging that Kaul 
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had either grossly or moderately deviated from the standard of care, but in truth, there 

were no standards, just guidelines and options, "Q. Are you familiar with the North 

American Spine Society? A. Yes. Q. Okay, and that is the one you were president of, 

true? A. Yes. Q. And inside there, I believe inside P-92 you relied, am I right, on the 

North American Spine Society's Evidence-Based Clinical Guidelines for 

Multidisciplinary Spine Care, is that true? A. In part, yes. Q. In part, but that also, 

once again that is a guideline, right? A. Yes. Q. It represents a guideline? A. Yes. Q. 

And as we have already testified to and we have gone through, most of the body is 

guidelines similar to what's contained inside the North American Spine Society 

guidelines, right? A. Yes. Q. Inside that document which you relied upon isn't it true 

that there is a disclaimer by the society in which you were president; do you 

remember the disclaimer? It's on page 3 actually of that document. A. I recall there 

is a disclaimer in here. I can't read it for you word for word without seeing it. Q. Tell 

me if you recall this. This clinical guideline should not be construed as including all 

proper methods of care or excluding other acceptable methods of care reasonably 

directed to obtain the same results. The ultimate judgment regarding any specific 

procedure or treatment is to be made by the physician and patient in light of all the 

circumstances presented by the patient and the needs and resources particular to a 

locality or institution. Do you remember? A. I don't recall it in those words, but it's 

accurate. Q. I know you don't recall it. Maybe you haven't even read it, but you 

understand it's in the confines of the document which you relied upon, true? A. Yes. 

Q. And that, in that specific paragraph from the society of which you are former 

president, indicates the weight and importance of what a guideline is to the medical 

community; isn't that true? A. Well, it indicates the fact that physicians still need to 

use their clinical judgment when making a decision of treatment recommendation 

for a patient. That is one of the factors that they should consider, but there are 

others. Q. But is clearly demonstrates, does it not, the deference to the physician's 

judgment; does it not? A. It does."- Reference: Folder 8 (APPX F)- 465/1044- 39:5-

41:17 

148e. The OAL Judge omitted any reference to the fact that Przbylski admitted that the 

guidelines did not dictate to physicians the specifics of how they should manage spinal 

pathology. This admission undermined Przybylski's earlier testimony and Hafner's case, 

that Kaul had deviated from established standards of care. Przybylski's fictitious standard 

was nothing more than a set of vague guidelines that he admitted on cross-examination, 
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changed with the evolution of spinal technology. Solomon's failure to include such critical 

testimony in his opinion, was consistent with his prejudice, and reflected his misconduct in 

attempting to suppress the truth with regards to the fact that Przybylski had lied about the 

existence of a standard, and had thus perjured himself. The relevant testimony is, "Q. And 

what this does, these guidelines, and I don't mean to simplify it in a way that 

disrespects or disregards, but what it does is it offers potential solutions for them to 

review or utilize, that has been reviewed and evaluated by a host of doctors in your 

field, true? A. Yes. Q. And it doesn't say to you in any of these guidelines you have 

to do it this way, or it's incorrect; isn't that true? A. That is true. Q. As a matter of 

fact, these guidelines which you cite specifically indicate that you can take another 

course, that we are not the dispositive answer to the treatment; isn't that true? A. 

Yes. Q. It's a mechanism to help the doctor in a specific field, true? A. Also true." Q. 

These-- this body of literature, these guidelines that are developed, they are 

developed, I believe you stated, by a team of physicians who conduct research of 

medical literature concerning a particular topic, true? A. Yes. Q. And I believe during 

your testimony that the development of these guidelines is a very fluid process 

based on what's been developing in the industry as a year goes by; isn't that true? 

A. Yes. Q. The technology is moving so quickly, and there are so many good people 

at work that isn't it true when these publications come out that may not be actually 

the current state of the industry as it may be; isn't that true? A. Yes." -Reference: 

Folder 8 (APPX F)- 465/1044-41:18-43:3 

148f. The OAL Judge omitted any reference to Przybylski's testimony regarding the fact 

that the guidelines, upon which he based his opinions that Kaul had deviated from the 

standard of care, were at least two-and-a-half years old, and because of the rate of 

technological evolution in minimally invasive spine surgery did not reflect clinical practice. 

Solomon suppressed this admission, because it undermined the value of Przybylski's 

guidelines and thus weakened Hafner's case. The relevant testimony is, "Q. Because 

these guidelines, isn't it true, they take a significant amount of time, effort and 

commitment to get accomplished; is that true? A. Yes. Q. For example, the one that 

NASS - I had it here. I don't have it here. The NASS article I cited with the disclaimer, 

can you recall -- do you recall how long from beginning to end that specific article 

took to publish? A. I don't recall, but my experience with guideline publications is 

typically from idea to publication is in the two year to two-and-a-half year range. Q. 

Correct. During that two -- that is right. A. Thank you. Q. But during the two to two-
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and-a-half year developmental period, you would agree, would you not, that 

technology and the matter in which treatment is offered to a patient in this industry 

evolves dramatically in a two-and-a-half year period, true? A. It can. Q. And that 

guideline that you may read on May 6, 2013 without denigrating may be old news; 

isn't that true? Yes."- Reference: Folder 8 (APPX F)- 466/1044-43:16-44:19 

148g. The OAL Judge omitted any reference to Przybylski's testimony, in which he 

conceded that if a physician chose not to follow the NASS guidelines, it did not constitute a 

deviation from the standard of care. Solomon omitted this admission because Przybylski's 

criticisms of Kaul were in all truth based on guidelines and not standards, and Przybylski 

admitted that a deviation from a guideline did not constitute a deviation from the standard 

of care. The relevant testimony is, "Q. On direct talking about guidelines, you said that 

we can rely on it, it meaning guidelines; will you accept my representation? Much of 

the time but not necessarily all of the time there isn't very good evidence that you 

should be doing this, but the level of evidence 1 that we have isn't so robust that we 

can make it a standard. We can't say that under all circumstances you should be 

doing this. We think that is the case, but there is not enough data to be able to say 

that. The fact that you deviate from a guideline isn't in and of itself something that 

says you deviated from what you should being doing; do you remember testifying to 

that? A. Yes. Q. You would agree with me that is absolutely accurate, true? A. Yes." 

- Reference: Folder 8 (APPX F) - 466/1044- 44:20-45:13 

148h. The OAL Judge omitted any reference to Przybylski's testimony that highlighted the 

complexity of diagnosing and treating painful spinal conditions, the purpose of which was 

to suppress the fact that the clinical management of spinal pain involved many different 

diagnostic and therapeutic approaches. This fact undermined Przybylski's testimony that 

because Kaul had, or had not, performed specific tests and or interventions that he 

therefore deviated from the standard of care. The relevant testimony is, "Q. With regard 

to options, I believe your testimony was that we have weak evidence that says you 

cannot choose -- you can choose, pardon me, we have weak evidence that says you 

can choose to do this or not to do this, but they are just options for the physician to 

consider, true? A. Agreed. Q. And if an individual physician should take one option 

versus the other, he would not be considered to deviate in any manner from the 

standard of the industry, true? A. True. Q. Also with regard to a guideline, taking any 

approach separate from the one considered the guideline approach, let's call it, is 
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not considered to be on its face a deviation, true? A. Not on it's face. Q. We know 

that--we now understand a little bit more I think, Doctor, about the fluidness, 

particularly of the spine industry as it relates to, let's say, fusions, correct? A. Yes. 

Q. Also the -- you would agree with me the level of uncertainty with regard to 

individuals, doctors like you similarly situated, remains a significant obstacle to 

determine with absolute certainty or any certainty, for that matter, what the cause of 

an individual's pain is, true? A. I agree. Q. And that requires doctors to test in 

various manners in order to exclude pieces of the spine from being the subject of a 

treatment or procedure, true? A. Yes."- Reference: Folder 8 (APPX)- 466/1044-

45:17-46:25 

148i. The OAL Judge omitted any reference to Przybylski's testimony, regarding the 

variation between hospitals in credentialing policies, and the different local factors that 

determine these policies. Solomon omitted this, knowing that it would buttress the element 

of Hafner's case that alleged that because Kaul did not have hospital privileges, he 

deviated from the standard of care. The possession or non-possession of hospital 

privileges is not a medical standard, and the fact that Przybylski admitted to wide variations 

in hospital credentialing policies, undermined this part of Hafner's case, which is why 

Solomon excluded it from his opinion. The relevant testimony is, "Q. Would you agree 

that the credentialing from hospital to hospital varies; it's different? Isn't that true? 

A. Yes. Q. And as a matter of fact, the credentialing, because of differences among 

individual hospitals not one method for credentialing is universally applicable; isn't 

that true? A. I would agree. Q. Whatever the factors are that are considered by an 

individual hospital in order to credential a physician for a specific purpose, some of 

that has no relationship to medicine; isn't that true? A. I think generally shouldn't, 

but it can play a role. Q. Part of that is, for example, insurance concerns, true? A. 

Agree. Q. Some of those are legal concerns, are they not? A. Agreed. Q. And have 

you ever been on a credentialing committee or in a credentialing capacity for any 

other facility or hospital? A. No. Q. This is your only one, true? A. Yes. Q. You are 

aware of the distinct differences from hospital to hospital with regard to how they 

credential individual physicians, true? A. True." - Reference: Folder 8 (APPX)-

467/1044-49:8-50:16 

148j. The OAL Judge omitted any reference to Przybylski's testimony concerning the 

incidence of accepted side effects associated with the performance of minimally invasive 

spine surgery. Przybylski's admission that 5% of all spinal procedures are associated with 
65 

Case 2:16-cv-02364-KM-SCM   Document 225-1   Filed 01/17/18   Page 74 of 209 PageID: 5013



certain post-procedure symptoms undermined Przybylski's opinions that Kaul deviated 

from the standard of care, because some of Kaul's patients alleged that they had 

experienced these post-procedure symptoms. This admission handicapped Hafner's case, 

which is why Solomon omitted it from his opinion. The relevant testimony is, "Q. An 

infection when it does occur is considered --I don't want to say normal; it happens, 

true? A. Yes. Q. And the misplacement of the pedicle screw is another effect that 

happens, although unfortunate, true? A. Yes."- Reference: Folder 8 (APPX)-

468/1044 - 53:20-54:2 

148k. The OAL Judge omitted any reference to Przybylski's admission that his education 

and training in minimally invasive spine surgery commenced in 2005, which was three 

years after Kaul commenced his education and training. Solomon also omitted Przybylski's 

admission that the only way that physicians who graduated medical school in the late 

eighties, such as himself and Kaul, were able to obtain the education and training was 

through the attendance of CME classes, because minimally invasive spine fellowships did 

not come into existence until the early 2000s. This admission undermined Przybylski's 

prior testimony that Kaul had deviated from the standard of care, because he had 

performed minimally invasive spine surgery without completing a residency in orthopedics 

or neurosurgery. Przybylski's neurosurgical training in the 1990s did not involve minimally 

invasive spine surgery, a fact known to him, when he criticized Kaul. Education and 

training are not standards of medical care, and thus Przybylski's opinions that Kaul 

deviated from the standard of care, had no basis in law or fact, and thus undermined 

Hafner's case. The relevant testimony is, "Q. You do a Jot of things, right? I think you 

have Jess time than me. Now, we had a discourse during your voir dire where we 

talked about your training and experience, and I came up with, in your word, seminal 

date which was 2005, remember that, for minimally-invasive technology? A. I 

remember the discussion. I remember that I told you that I had started minimally

invasive surgery before that, but that became the predominant part of my practice 

around that time. Q. And around 2005, my question was and tell me if you recall or if 

it's still accurate today, that around that time, around 2005 the technology, Jet's say 

from the mid '90s when minimally-invasive started to appear on the horizon, from 

2005 to the present, the technology and techniques escalated significantly with 

regard to sophistication, true? A. Agreed. Q. And you graduated medical school 

what year? A. '87. Q. So you would --do you know what year Dr. Kaul graduated? A. 

I think it was one year before or after or around that time. Q. You guys are 
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contemporaries, true; you would agree with that? A. Yes. Q. Kind of demographic 

information? A. Yes. Q. And as contemporaries, you understand that in your 

experience that during the course of your medical career that with these 

technological advances in spine surgery, you have had to take CME classes in 

connection with keeping up with the training and knowledge; isn't that true? A. 

Agreed. Q. And individuals who are similarly aged as you and Dr. Kaul -- as a matter 

of fact the other expert who testified here, Dr. Cafman, you gentlemen all are in the 

same age group as far as graduation. In order to be able to practice in that current 

either specialty or sub-specialty, spine surgery, minimally-invasive spine surgery, 

percutaneous or open surgery, you have had to take, from 2005 to the present, a 

significant amount of CME classes in order to keep pace with the techniques and 

the knowledge; isn't that true? A. I would agree. Q. Wouldn't you agree also that 

because the development of the technology with regard to, let's say, minimally

invasive spine surgery, for example, has escalated --well, it came onto the horizon 

in the '90s. Unfortunate for you gentlemen because that is when you guys were 

about to graduate or graduated medical school shortly before that. That individual 

similarly situated physician who now practices minimally-invasive spine surgery, 

they were required and forced because of their age and development of technology 

to take those CME classes to venture into that field; isn't that true? A. I would qualify 

it by your comment about required. I don't know that you were necessarily required 

to do that specific thing, but if you wanted to keep up, you would either have to read 

or take CME courses."- Reference: Folder 8 (APPX F)- 469/1044-54:9 -57:4 

1481. The OAL Judge omitted any reference to Przybylski's admission that the NASS 

cadaver training courses in minimally invasive spine surgery had a physician target 

audience that included interventional pain physicians, anesthesiologists, interventional 

radiologists as well as neurosurgeons and orthopedic surgeons. This admission was both 

inconsistent with, and undermined Przybylski's assertion that Kaul had deviated from the 

standard of care because he did not undergo a residency in either neurosurgery or 

orthopedics. The relevant testimony is, "Q. Now minimally-invasive, you have taught 

CME classes with regard to minimally-invasive, and we went through this before, but 

you would agree, would you not, that the only -- that practitioners that are there, 

physicians that are there listening to you, learning from you are not only board 

certified neurosurgeons or board certified orthopedists, true? A. I would agree. Q. 

And you are aware, are you not, that those individuals, pain management, 
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anesthesiologists, other physicians, board certified or not, are there to learn in order 

to conduct or perform these procedures in this State; isn't that true? A. Well, I know 

that they are there to learn. I don't know what the purpose of their learning is on an 

individual basis. Some of them, I would assume, would be using that learning to 

perform those procedures. Q. True, but in the material in which, you know, you 

teach these CME classes, it's true, is it not, that it doesn't require that only 

neurosurgeons or orthopedists attend in order to perform a procedure or learn from 

you; isn't that true? A. It does not require the attendee to be a neurosurgeon or an 

orthopedic surgeon."- Reference: Folder 8 (APPX F)- 470/1044- 57:22-58:24 

148m. The OAL Judge omitted any reference to Przybylski's admission that the 

participants of the NASS cadaver training courses in minimally invasive spine surgery were 

not required to possess board certification. This admission was inconsistent with, and 

undermined Przybylski's prior testimony, that Kaul had deviated from the standard of care, 

because he did not possess board certification in neurosurgery. The possession or non

possession of board certification is not a standard of care, a fact that was known to 

Przybylski when he testified under oath. The relevant testimony is, "A. It does not require 

the attendee to be a neurosurgeon or an orthopedic surgeon. Q. As a matter of fact, 

it doesn't even require the individual physician comes to a CME class to be board 

certified, true? A. That is also true."- Reference: Folder 8 (APPX F)- 470/1044-

58:23-59:3 

148n. The OAL Judge omitted any reference to Przybylski's admission that he knew that a 

large percentage of the physicians who attended the NASS cadaver training courses in 

minimally invasive spine surgery, did so in order to incorporate the techniques into their 

clinical practice. This admission, in conjunction with his prior admission, that he knew the 

course was attended by physicians other than neurosurgeons, was both inconsistent with 

and undermined his testimony, that Kaul had deviated from the standard of care, because 

he did not complete a residency in neurosurgery. Training is not a medical standard of 

care. Solomon omitted this testimony, because it dismantled an element of Hafner's case 

that pertained to training. The relevant testimony is, "Q. So wouldn't you agree with me 

that your level of expectation, as the lecturer or the person who teaches these 

physicians, is that some of the people there are there for information purposes, 

true? A. Agree. Q. They are just interested, right? A. Correct. Q. Some of those 

people are educators, true? A. Yes. Q. And there is a significant body of those 

individuals who are then going to take the wealth of information that you bestowed 
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upon them and go perform these procedures; isn't that true? A. I agree." -

Reference: Folder 8 (APPX F)- 470/1044-59:4-19 

148o. The OAL Judge omitted any reference to Przybylski's testimony in which he 

confirmed that he obtained his minimally invasive training, by participating in CME courses. 

This admission undermined his criticism of Kaul's training in CME courses. In fact, Kaul 

commenced his CME training three (3) years before Przybylski. Solomon omitted this part 

of his testimony because it exposed the fallacy of the educational element of Hafner's 

argument. The relevant testimony is, "a. You are aware, are you not, that individuals, 

like I said, similarly aged, graduated contemporaries around your time, in order for 

them to venture into that spine industry, minimally-invasive, let's say and take that, 

their course of action was to take CME classes and ultimately perform the 

procedures to become skilled in that venue, true? A. Yes. a. In fact, your specific CV 

and your testimony which enlightened the CV is that you, yourself, at a certain point 

started taking a wealth of CME classes with regard to minimally-invasive spine 

surgery, true? A. Yes. a. And we can agree, because on voir dire you indicated that 

there was no specific class that you took, I believe even during your residency, 

during any time of your education that was specifically entitled fluoroscopic -- that 

had anything that was fluoroscopically defined. In order words, it was a component, 

but it wasn't the whole class, true? A. Agree. a. In all these technologies, 

fluoroscopic technology and use, minimally-invasive, all were, you indicated, a 

small part of your prior training and education back in the late '90s, mid to late '90s, 

true? A. Yes. a. But the real-- the substance of your current practice, the 

technology and the knowledge in which you practice for the last three or four years 

was predominately obtained by completing procedures, performing procedures and 

by CME classes, true? A. I would agree. Q. And through all of that wealth of 

knowledge and experience, you then have now, aside from just performing the 

procedures and treating patients, you have educated other physicians and 

individuals who want to come and hear your experience and knowledge concerning 

that specific field, true? A. Yes."- Reference: Folder 8 (APPX F)- 470/1044-59:23-

61:17 

148p. The OAL Judge omitted any reference to Przybylski's testimony that there was no 

ABMS board certification for minimally invasive spine surgery, which is why Kaul obtained 

a non-ABMS board certification in minimally invasive spine surgery, because it was the 

only board available. Solomon omitted this admission, because it undermined Przybylski's 
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I criticism of Kaul that he deviated from the standard of care, because he did not possess 

board certification in neurosurgery. The possession or non-possession of board 

certifications, however, is not a medical standard. The relevant testimony is, "a. We went 

through that. You would agree, would you not, there's no specific board 

certification, ABMS board certification for spine surgery, true? A. True. a. And we 

went through this before on voir dire, and I --just so I can clear my record because I 

believe I was objected to and the Judge sustained, there is a distinction between, is 

there not, minimally-invasive, percutaneous and open spine surgery, true? A. Yes. 

a. And when I mean different, I mean diagnosis, true, for the appropriateness of 

each procedure, true? A. It will vary, meaning more than one of those techniques 

may be applicable to a certain diagnosis. It will vary from diagnosis to diagnosis. a. 
Okay, but clearly with regard to minimally-invasive and percutaneous, the 

technology was new and evolving in the mid '90s, true? A. Agreed. a. After 2005, it 

became a completely different animal than it was back in the mid '90s, than it was 

after 2005, true? A. Agree. a. And the only way for an individual who would be your 

age, and I use that as kind of a bellwether of what we are talking about timeline-wise, 

individuals kind of educate themselves through CME classes taught by individuals 

like yourself who had previously educated themselves in a similar manner and 

performed the procedures, true? A. Agreed. a. There's no board certification nor 

has there ever been, true, that -- ABMS, anyway, for minimally-invasive spine 

surgery, true? A. Correct. a. There are non-ABMS certifications with regard to 

minimally-invasive spine surgery, true? A. I believe that's correct. a. Those 

individual physicians become certified in minimally-invasive spine surgery outside 

of the ABMS because one is not offered by the ABMS, true? A. That may be one 

reason. a. But you are aware there are individuals that are certified by non ABMS 

organizations in minimally-invasive spine surgery, true? A. Yes. Q. And that has 

become, I'm going to use the word commonly, accepted in your industry; isn't that 

true? A. I have a hard time agreeing with that statement. It depends on who you are 

asking as to the value that is placed on non ABMS certifications. a. But you would 

agree, would you not, that the non ABMS certification, let's say as a credentialer or a 

person who evaluates the competence of a doctor, would give rise to start to 

consider its level of competency; would you agree with that? A. I would agree with 

that."- Reference: Folder 8 (APPX F)- 470/1044-61:22-64:13 

148q. The OAL Judge omitted any reference to Przybylski's false statement that the 
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majority of the eleven individuals referenced in Hafner's complaint underwent their 

minimally invasive spine surgery prior to mid 2009, the point in time, before which 

Przybylski's NASS generated guidelines, would have had any relevance, "Q. In what you 

have given us as P-92, the articles and the treatises that you selected to give to the 

State and also attached as part of the foundation for your expert report, Mr. Shaw 

made a comment that they might be old news. Were they in fact old news, the 

documents and the treatises that you provided to the State? A. Well, they were 

contemporary at the time that many of these patients were taken care of, and 

typically the guidelines process for professional medical associations is an update 

that is performed sometime between five and ten years after the initial guideline is 

set up, and that is part of the process of updating guidelines with newest 

information. So to my knowledge, think that is in progress but has not yet been 

published as an update to the original lumbar fusion guidelines. Q. To your 

knowledge, are these still the guidelines that are in place today? A. Correct, yes." -

Reference: Folder 8 (APPX F)- 473/1044-70:10-71:6. Out of the eleven (11) individuals, 

upon whom Hafner brought her case, only six (6) testified, and the dates of their spinal 

fusions are as follows: RB-2005 + FK-2007 + LM-2011 + GH-2011 + HS-2011 + SS-2011 

+ TZ-2011 + PM-2008 + KS-201 0 + JZ-2011 + JJ-2005. The majority occurred after 2010, 

consistent with Kaul's assertion that Przybylski's guidelines were "old news". In fact, on 

re-cross Przybylski failed to identify to which of the "many" patients, the NASS generated 

guidelines applied, "Q. Now, Ms. Hafner asked you about these articles, treatises, 

these guidelines. We went through it. I'm satisfied with your answers as far as I'm 

concerned except with regard to one follow-up is that when she asked you if they 

were current today, your first answer was that they were contemporaneous with 

regard to many of the eleven patients treated by Dr. Kaul, true? A. Yes. Q. Which of 

the many are we talking about, was it contemporaneous for, and which was it not? 

Many doesn't mean all. A. Agreed. I would say that since guidelines are typically 

updated sometime between five and ten years after they are first published, so it 

would be contemporaneous for at least 2005 to 2010 and then potentially up to 2015 

theoretically depending on when the next update is published."- Reference: Folder 8 

(APPX F)- 475/1044-78:21-79:14 

149. When asked about credentialing, Dr. Przybylski acknowledged that there could be differences 

among hospitals in credentialing, but added that when he sought privileges at JFK Medical Center, he 

was monitored by a thoracic surgeon on one or more cases to ensure his competence. 
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149a. The OAL Judge mischaracterized the trial record when he omitted from his 

statement, " ... but added that when he sought privileges at JFK Medical Center, he 

was monitored by a thoracic surgeon on one or more cases to ensure his 

competence." the fact that Przybylski admitted that the credentialing procedure at JFK 

Medical Center was not a standard of care. Hafner's questions sought to establish that 

procturing was a standard of care, as did those of Solomon, when he questioned Kaul 

about whether he had a proctor during the first minimally invasive spine fusion at Market 

Street Surgical Center. Procturing is rurt a standard of care, and the policy of procturing 

differs between facilities. Kaul was credentialed at all the facilities in which he performed 

minimally invasive spine surgery, and after the credentials committee had reviewed his 

education, training, qualifications, experience and letters of recommendation from other 

physicians, they made no recommendation for procturing. 

150. He mentioned that there has been a sigmficant change in minimally invasive surgery since 2005. 

As a result, CME classes have become more essential. However, he reiterated that mere attendance 

at a CME course does not lead to a certification for the performance of minimally invasive surgery; it 

satisfies licensure requirements. He was also aware that certifications were available in spine 

surgeries outside the American Board of Medical Specialties. 

150a. The OAL Judge mischaracterized the trial record, when he stated, "However, he 

reiterated that mere attendance at a CME course does not lead to a certification for 

the performance of minimally invasive surgery." Przybylski's statement was in 

response to a question from Hafner, in which she asked whether the CME course lead to 

certification for non-physicians, not physicians, like Kaul, "Q. But for a non-physician 

attending one of these courses, you are not certifying them in any way that they can 

now walk out the door and do either open spinal surgery or minimally-invasive 

spinal surgery? A. These courses do not certify the capability to do those things." -

Reference: Folder 8 (APPX F)- 473/1044-71:25-72:6. The OAL Judge omitted any 

reference to Przybylski's admission that procturing was not a medical standard or a legal 

requirement for licensure, but was simply a policy choice, in which certain institutions and 

physicians chose to participate "Q. With regard to the proctoring, that was something 

you chose to do. That was the course you chose subjectively, right? That was your 

path, right? A. That was request -- that's at the hospital's request, meaning their 
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credentialing committee before they would grant me privileges to do that. Q. Right. 

That was just one institution's requirement that you are affiliated with, true? A. 

Correct. Q. We already went through with the fact that the credentialing at other 

hospitals is different and distinct from JFK's, true? A. It may be different, yes. Q. 

You know they are all different right? A. I know they can be different. Q. So JFK is 

not the standard of credentialing in the spine industry; isn't that true? A. I agree. Q. 

So this procturing, once again not minimize but you brought it up, the procturing, 

the manner in which you were taught specifically was required by your institution, 

right? A. Yes. Q. And it didn't lead to any board certification, right? A. It did not. Q. It 

did not relate to any other certification in the spine industry, in a general sense, 

true? A. True. Q. And it did not give you any specific license within the State of New 

Jersey, did it? A. No. Q. And matter of fact, it wasn't required by the State of New 

Jersey as far as any law or regulation or rule that you know of; isn't that true? A. 

That is correct."- Reference: Folder 8 (APPX F)- 474/1044-75:13-77:5 

150b. The OAL Judge omitted any reference to Przybylski's admission that NASS, the 

spine society of which he was the 2011 president, targeted its hands-on cadaver courses 

at interventional pain physicians, interventional radiologists and physiatrists, to whom it 

issued certificates, and from whom it took thousands of dollars in course fees, in the 

knowledge that the attendees intended on using the training in their clinical practice, "Q. 

The other part is that Ms. Hafner asked you about NASS, where you were a former 

president. When you are a former president -- and ultimately you keep CME classes 

even to this day through NASS, true? A. Yes. Q. I understand, Doctor, that other 

people --I can go to one of those classes, true? A. Yes. Q. But isn't it true, it's a fact, 

is it not, that NASS understands that individuals who attend those classes are 

learning in order to perform the procedures, true? A. Some of them, yes. Q. Right, 

and they matter of fact don't exclude individuals that they may personally think 

should not be performing those procedures, true? A. Also correct. Q. As matter of 

fact, NASS doesn't even put a disclaimer in their classes which says, hey, look, by 

the way if you learn from us, and you are this specialty, that should not be your sub

specialty, does it? A. I don't believe such a disclaimer exists. Q. So they know, when 

I mean they, you as the president understands that NASS understands also that 

other physicians are coming there to practice, and those physicians are not board 

certified; isn't that true? A. That is true. Q. And they are not even neurosurgeons or 

orthopedists, but they still take their money and teach them; isn't that true? A. That 
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is true."- Reference: Folder 8 (APPX F)- 474/1044-77:10-78:20 

150c. The OAL Judge omitted any reference to Przybylski's admission that there were 

many ways of diagnosing and treating spinal disorders, an admission that undermined his 

earlier testimony, in which he criticized almost every element of the care Kaul had 

delivered to his patients. Przybylski's criticisms encompassed everything from the manner 

in which Kaul performed his consultations, to the diagnostic tests he ordered, and the 

surgical interventions he performed. Przybylski characterized the majority of these alleged 

departures from care, as "gross deviations". Solomon omitted this critical testimony, 

because it highlighted the fact that Hafner's case had no legal or factual foundation. The 

relevant testimony is, "Q. The types of diagnoses, the discography and the other 

types of diagnoses of back pain, some of those are mentioned in P-92 as guidelines, 

true? A. Yes. Q. And some of them are mentioned as options, true? A. Yes. Q. But 

we all know now, after your testimony earlier this morning, that there is a plethora of 

methods in which individuals diagnosed conditions related to the spine, true? A. 

Yes. Q. And all of those, because of the level of uncertainty which is significant, isn't 

it true that all of those methods of evaluation that are put into P-92, all of them are 

accepted in the industry; isn't that true? A. Yes." - Reference: Folder 8 (APPX F)-

475/1044-80:19-81:12 

150d. The OAL Judge omitted any reference to Przybylski's admission that Kaul's use of 

the Optimesh, was a perfect example of an off-label use of a medical device. Solomon 

omitted this admission, because it contradicted Przybylski's earlier testimony, that Kaul's 

use of the Optimesh was a gross deviation from Przybylski's standard of care, a standard 

that he admitted was in truth a guideline, composed of relatively weak clinical evidence. 

The relevant testimony is: "Q. You were shown the labeling for OptiMesh and read the 

specific component, which really that component makes it off label, true? That is the 

clear definition of off label, isn't it? A. Yes. Q. And when you refer to Dr. Kaul 

utilizing medical devices, specifically in this case pedicle screws, OptiMesh, the 

method in which they are utilized in the context in which you reviewed them were -

OptiMesh was always off label, true? A. Yes. Q. Pedicle screw placement at some 

point and in some cases for some patients was off label also, true? A. Yes. Q. We 

have already gone through that is already accepted in the industry. You would agree 

with that, true? A. Yes. Q. So the last piece is that your testimony before, very 

insightful and accurate, that the FDA doesn't regulate physicians. That is why they 

allow off label use, true? A. Yes. Q. And that is why it's a doctor's decision, not the 
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little piece of paper that Ms. Hafner gave you; isn't that true? A. Yes."- Reference: 

Folder 8 (APPX F)- 475/1044-81:13-82:16 

Andrew Kaufman. M.D. 

151. The next witness produced by petitioner was Andrew Kaufman, M.D., a board- certified 

anesthesiologist, with a sub-certification in pain medicine. Dr. Kaufman graduated from the University 

of Virginia medical school in May 1988, served an internship at Cabrini Medical Center in New York, 

and then did a residency in anesthesiology at Columbia- Presbyterian Medical Center. This was 

followed by a fellowship in pain management at Harvard University. He has hospital privileges at 

several hospitals, including University Hospital in Newark, where he has been serving as the 

divisional director of the Comprehensive Pain Center since January 2004. He has been co-medical 

director of the Pain Management Center at Overlook Medical Center from September 2006 to the 

present. Prior to that, he had hospital privileges at other hospitals in New Jersey, New York and 

Pennsylvania. He is certified by the American Board of Anesthesiology as well as the American Board 

of Anesthesiology-Pain Management. He has received numerous awards and honors, has published, 

and has been a presenter at several seminars. He has never had any adverse action taken against 

his medica/license or his hospital privileges. 

152. For the past twenty years, he has been specializing in interventional pain management, 

consisting of several modalities, such as spinal-cord-stimulator trials, minimally invasive lumbar 

decompression, radio-frequency ablations usually for facet joints, cervical and lumbar epidural 

injections, as well as administering discographies. On average he has performed thirty spine-related 

procedures a week over the past ten years. 

153. The procedures he uses are predominantly percutaneous, the use of needles through the skin, 

performed under fluoroscopic guidance. In distinguishing the difference between open spinal surgery 

and minimally invasive fusion, he stated that in open spinal fusion, a scalpel is used to open the site 

to visualize the structures. In minimally invasive spinal fusion, the procedure is usually done through 

a tube to visualize the involved area. 

154. After reviewing respondent's curriculum vitae, Dr. Kaufman opined that respondent was not 

competent to perform open or minimally invasive spinal surgeries, based upon respondent's lack of 

training, the continuing medical education courses he had taken and his patient records. He also 
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reviewed a transcript of the proceedings before the Board of Medical Examiners on February 3, 2010. 

Nowhere in respondent's curriculum vitae did it indicate that he was trained as a fellow in spine 

surgery, particularly for open or minimally invasive surgeries. 

155. He commented that CME credits, although required for licensure, do not qualify the attending 

physician to perform spinal surgeries. In order to be qualified, the physician must undergo extensive 

training, which is monitored by another physician expert in that area of medicine. It was Dr. 

Kaufman's opinion that with respondent's training and background, he would not be given privileges 

at a hospital for either open or minimally invasive surgeries. For privileges, the physician must be 

clinically competent, which is only attained after proctoring by an expert in the given field. 

Respondent's curriculum vitae failed to present any such clinical experience. 

156. Dr. Kaufman opined that respondent deviated from the standards of medical care in performing 

open spinal and minimally invasive spinal surgeries since he was not properly trained, nor had he 

taken any board examinations to demonstrate any competency. 

156a. Kaufman, a physician familiar with the application of medical standards, perjured 

himself, when he testified, "Again, Dr. Kaul, with his training and expertise would be 

granted anesthesiology privileges and most likely pain management privileges, but 

not open spine privileges since there is no again recognized ABMS training or board 

certification to show clinical competency within that specialty." -Reference: Folder 8 

(APPX F) - 305/1044 - 67:18-23. Kaufman, as one of the two pain experts for the State of 

New Jersey, knew that the standard of medical care was determined by the manner in 

which care was delivered, and had nothing to do with education, training, board

certification or hospital privileges.- Reference: Folder 12 (APPX J)- 34/495- Page 27, 

para. 121. 

157. Dr. Kaufman was then asked about respondent's care of patient J.Z. This patient was referred to 

Dr. Kaufman by a neurosurgeon for chronic pain in his chest and upper back. At first, Dr. Kaufman 

prescribed pain medication. When that did not work, the referring neurosurgeon (Dr. Compel/a) 

inserted a pump in the patient's spine at the direction of Dr. Kaufman to release pain medication. 

158. Dr. Kaufman opined that the cause of the patient's back pain was nerve damage since J.Z., who 
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had non-cardiac angina, was without back pain when he first saw respondent. Since then, the patient 

had been suffering from chronic regional pain syndrome (CRPS), which he opined was caused by an 

infection from the spinal-cord- stimulator lead inserted by respondent, which was not removed 

immediately when infection was noted. Dr. Kaufman emphasized that once infection was diagnosed, 

the immediate removal of the implant was critical. 

158a. Kaufman misrepresented the clinical record when he stated that, "Once there was 

documentation of infection, it should have been removed immediately."- Reference: 

Folder 8 (APPX F)- 312/1044-99:7-8. Kaufman, who had received the entire medical 

record from Hafner, knew that the blood cultures taken at the hospital were negative and 

that there were no other blood markers to indicate an infection. Kaufman knew that in the 

immediate post-operative phase, surgical wounds exude serosanguinous fluid, and that its 

description by the ER physician did not equate to an infection. Kaufman knew that the 

patient was kept in hospital for several days, and that the hospital doctors did remove the 

device, because there was no pathological evidence of infection, and in fact, discharged 

the patient home with the device left in place. Kaufman, with knowing falsity, omitted these 

highly relevant details from his testimony, in order to manufacture, with Hafner's 

assistance, a fraudulent record, in which he blamed Kaul for the infection, and from which 

he then proceeded to criticize Kaul for an alleged delay in removal of the device. I.b.er.e 

simply never was an infection. 

159. On cross-examination, Dr. Kaufman stated that as a licensed physician he was allowed to 

perform any medical procedure, including surgery. However, in order for a physician to have hospital 

privileges, he or she must prove competency. 

159a. The OAL Judge omitted the fact that Kaufman admitted that there is no formal post

graduate education in minimally invasive spine surgery, which explains why both Kaul and 

Przybylski, had to obtain their training and education through CME courses, "Q. Here is 

my question. Is there a residency for spine surgery that's accredited by ACGME 

specifically for spine surgery in the United States? A. I'm sorry, I misunderstood 

you. There is no specific pure spine surgery residency. Q. Correct. Matter of fact, 

there's no specific ACGME residency in minimally invasive spine surgery. True? A. 

That would be correct as well."- Reference- Folder 8 (APPX F)- 313/1044-105:22-

106:8. The OAL Judge omitted Kaufman's cross examination testimony from page 99 to 
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page 114, in which Kaufman admitted that there are no formal board examinations for 

spine surgery, whether it be performed percutaneously, minimally invasively or in an open 

manner. The reason the OAL Judge omitted any reference to this section is that Kaufman's 

testimony supported Kaul's case, and corroborated the correctness of the manner in which 

Kaul obtained his training in minimally invasive spine surgery. The fact that the OAL Judge 

chose to include Kaufman's testimony regarding hospital privileges and competency, 

demonstrated his intention to misrepresent the irrelevance of hospital privileges to 

standards of clinical care. 

160. He further stated that spinal surgery was not included in the specialty of anesthesiology. 

Therefore, if an anesthesiologist sought to perform minimally invasive spinal surgery, a fellowship was 

necessary for extensive training under supervision. Even before the fellowship, that physician must 

have had prior training in spine surgery. 

160a. The OAL Judge misrepresented the trial record when he stated, "Even before the 

fellowship, that physician must have had prior training in spine surgery.". Kaufman 

never stated that he conclusively knew that before every post-graduate fellowship in spine, 

the candidate must have had prior training in spine surgery. In fact, Kaufman admitted that 

his name was attached to a 2012 course syllabus, for the American Society of 

lnterventional Pain Physicians, which taught non-orthopedic and non-neurosurgical 

physicians, how to perform lumbar facet fusions, "Q. You aware in October 2012 the 

New Jersey/New York chapter of that specific professional society, named you as 

director, taught a course in Jersey City on lumbar facet fusion to other pain 

physicians. Is that true? A. I'm aware that was a course offering, yes. Q. So it's true 

that you as a director of this professional society taught other physicians, other 

meaning non board certified neurosurgeons, other than board certified 

orthopedists, how to complete or take part in lumbar facet fusion which is minimally 

invasive. True? ... It's minimally invasive and you taught it to other non-board

certified physicians that were not orthopedists or neurosurgeons. True? A. That was 

a course offering, yes. Right.- Reference- Folder 8 (APPX F)- 318/1044-123:22-

124:21 

161. He mentioned that he has performed percutaneous discectomies over the past twelve years, 

which he qualified as minimally invasive surgery. In those procedures, a needle was inserted to 
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remove material from the spine to relieve pressure. No sutures were involved. He also performed 

vertebroplasty as a percutaneous procedure. 

161a. The OAL Judge mischaracterized Kaufman's testimony to suggest that the only 

training Kaul had in minimally invasive spine surgery was a two-week fellowship at the 

Wooridul Spine Hospital in Seoul, South Korea, "Q. I believe your testimony before on 

direct about your review of Dr. Kaul's CV as that you found him to be well-educated 

with regard to taking of the CV credits with regard to the procedures he takes. Isn't 

that true? A. Yes ... Q. You would agree with me that's within the confines of his CV, 

his training, background, and experience is that he took CME classes and he took 

cadaver classes similar to what you did. Isn't that true? A. That's correct."

Reference: Folder 8 (APPX F)- 322/1044- 140:10-142:13 

162. Again, referencing respondent's curriculum vitae, he stated that a two-week course in Seoul, 

Korea, such as that taken by respondent, would not qualify him to perform surgery, including the 

insertion of PEEK cages or pedicle screws. 

163. He was asked about minimally invasive lumbar decompression. In performing this procedure, a 

punch incision is made for the insertion of a needle. Afterwards a steri-strip is used to close the 

wound. Usually, no stitches are required. The procedure is done under x-ray or fluoroscopic 

guidance with sedation, not general anesthesia. In performing this procedure, there is no direct 

visualization of the spine. 

164. With regard to J.Z., he reiterated that when the site of an implant in the spinal area becomes 

infected, as it did with this patient, it is imperative to have the implant immediately removed, and 

the wound area washed. He acknowledged that he was unsure when respondent learned of the 

infection and the date it was ultimately removed. 

164a. Kaufman omitted the fact that the hospital doctors did not remove the leads or the 

device, and discharged the patient home. Kaufman's theory that the alleged infection, 

which was disproved by the negative blood cultures, had caused nerve damage was a 

theory that had no basis in the clinical evidence. In fact, Kaufman admitted that he had 

never known the patient to be pain free, and he presented no explanation or proof in 

support of his theory. 
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165. Dr. Kaufman noted that respondent's curriculum vitae stated that he had returned to England 

and completed a pain-management fellowship at Bristol Royal Infirmary in 1995- 1996. However, he 

mentioned that the Accreditation Council of Graduate Medical Education (ACGME) did not recognize 

this training. He also noted that respondent became a diplomate of the American Board of 

Anesthesiology in 1996, which he felt made respondent a competent anesthesiologist. However, 

respondent's curriculum vitae did not indicate any training for minimally invasive spinal surgery, 

including total discectomy with the placement of cages/spacers or the placement of pedicle screws. 

He further stated that these techniques would ordinarily be part of the training for an orthopedic 

surgeon or a neurosurgeon, both having specific fellowship programs after the completion of their 

residencies. 

165a. The OAL Judge misrepresented the trial record, when he stated that Kaufman 

testified that Kaul's curriculum vitae, "did not indicate any training for minimally 

invasive spinal surgery". Kaufman made no such statement, and in fact Kaufman 

testified, "Q. I believe your testimony before on direct about your review of Dr. Kaul's 

CV was that you found him to be well educated with regard to taking of the CV 

credits with regard to the procedure he takes. Isn't that true? A. Yes. Q. And like you 

and like other doctors who adopt different procedures or areas of practice later on, 

that's the initial start, isn't that true? Isn't that custom in the practice that you 

educate yourself on the new stuff later in your career and you start with CME 

classes? Isn't that true? A. That would be correct." - Reference: Folder 8 (APPX F) -

322/1044-140:10-23. 

166. He opined that respondent's performance of total discectomies and fusions with the use of 

pedicle screws in both the lumbar and cervical spines exceeded the limits of interventional pain 

management and put patients at great risk, thereby constituting a gross deviation from accepted 

medical standards. 

166a. The OAL Judge both misrepresented the trial record, and Kaufman misrepresented 

the law, when he made the above statement. A deviation from a clinical standard, as 

enunciated by Judge Coburn in Jarrell v Kaul, is defined by the technical manner in which 

that particular component of clinical care is administered, and it has no relevance to the 

risks associated with that component. The specific exchange between Kaufman and 
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Hafner is as follows, "Q. And can you quantify the amount of that deviation? A. I 

found them to be gross deviations. Q. And again, why and what risk, if any, of harm 

could come to a patient by that deviation? A. Again, with performing these 

procedures for which under- there was no properly proctored training, proper 

board examinations to show competency, that he may be putting patients at risk. 

I've never observed him work."- Reference: Folder 8 (APPX F)- 305/1044-69:4-13. 

Kaul, as stated in the Second Amended Complaint in Kaul v Christie, suggested in April 

2012 to Hafner, through his then attorney, Gorrell, that he be monitored and his work 

observed. This suggestion which would have permitted an evaluation of Kaul's 

competency, was rejected by Hafner. In fact, a neurosurgeon from Arkansas, after having 

evaluated Kaul's practice concluded, "His outcomes are rather good." a conclusion that 

contradicted Hafner's case, and the most likely reason she rejected Kaul's monitoring 

suggestion, because she knew he would have been found to be competent to perform 

minimally invasive spine surgery. 

166b. The OAL Judge omitted any reference to Kaufman's admission that his post

graduate training in interventional pain and minimally invasive spine surgery, was obtained 

entirely through CME courses. This admission undermined his earlier testimony and 

opinions, that Kaul's CME training did not qualify him to perform minimally invasive spine 

surgery. Solomon omitted this critical part of Kaufman's testimony, because it eradicated 

the element of Hafner's case that attempted to portray Kaul as unqualified to perform 

minimally invasive spine surgery. The relevant testimony is, "Q. No, I understand. So 

what I'm hearing is your educational -forget about your CME classes Understand 

my question in the context in which I ask it. Forget about CMEs. Your formal 

educational training in pain management concluded in twenty years ago. True? A. 

Formal, if you want to put it that way, yes. Q. Yes. And you would agree, would you 

not, Doctor, that in the last twenty years that interventional pain management has 

evolved significantly. True? A. Yes. And that's why I continue with my CMEs and 

work. Q. No. No. No. You answer my question. The answer is yes, it's evolved. True? 

A. That is correct. Q. And you would agree, would you not, that in the last twenty 

years that the procedures and the methodology of which those procedures are 

performed have evolved significantly. True? A. Yes, it has. Q. As a matter of fact, the 

education that is required during the last twenty years is far different than it was 

back in '92 and '93, is it not? A. I'm currently aware of that as an educator. Q. No. Is 

it not, yes or no? A. Yes. Q. Thank you. So what we know is from your testimony in 
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pain management is that your last formal training was twenty years ago. Right? MS. 

HAFNER: Objection, your Honor. It's been asked. It's been answered. It's been 

asked again. THE COURT: It's voir dire and I'm going to allow it. A. Well, the next is 

continued medical education CMEs, which I'm required to do by the state board and 

I fill that requirement at every juncture. Q. Okay. A. And also as a professor in which 

I educate residents, physicians, as well as medical students, I'm to required, to keep 

up on the latest and the most current literature to be able to find my fiduciary 

responsibilities to educate these people. Q. No, I understand. So, what I'm hearing 

is your educational -forget about your CME classes. Understand my question in the 

context in which I ask it. Forget about CMEs. Your formal educational training in 

pain management concluded in twenty years ago. True? A. Formal, if you want to 

put it that way, yes. Q. Yes. And you would agree, would you not, Doctor, that in the 

last twenty years that interventional pain management has evolved significantly. 

True? A. Yes. And that's why I continue with my CMEs work. Q. No. No. No. You 

answer my question. The answer is yes, it's evolved. True? A. That is correct. Q. 

And you would agree, would you not, that in the last twenty years that the 

procedures and the methodology of which these procedures are performed have 

evolved significantly. True? A. Yes, it has. Q. And you would agree, would you not, 

that in the last twenty years that the procedures and the methodology of which 

those procedures are performed have evolved significantly. True? A. Yes, it has. Q. 

As a matter of fact, the education that is required during the last twenty years is far 

different than it was back in '92 and '93, is it not? A. I'm currently aware of that as an 

educator. Q. No. Is it not, yes or no? A. Yes. Q. Thank you. So what we know is from 

your testimony in pain management is that your last formal training was twenty 

years ago. Right? MS: HAFNER: Objection, your Honor. It's been asked. It's been 

answered. It's been asked again. THE COURT: It's voir dire and I'm going to allow it. 

Q. And your continuing education has been CME courses. Is that true, Doctor? A. 

Yes. Q. And it's true that as part of your review of this case with regard to Dr. Kaul, 

documents and information were supplied to you - MS. HAFNER: Objection Q. -by 

the attorney general's office? Isn't that true? THE COURT: No, we haven't gotten to 

that yet Mr. Shaw. I'm giving you an opportunity to voir dire about his credentials as 

a pain management expert. MR. SHAW: Just a couple more questions Judge. Q. So 

aside from the CME classes, I believe that the significant majority and I'm going to 

say probably the entirety of your expertise is relied upon in your volume of 

procedures that you perform hands-on. True? A. That would be correct. Q. So you 
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have obtained your level of expertise from CME classes and your hands-on 

performance of volume procedures over the last ten years. Isn't that true? A. Yes." -

Reference: Folder 8 (APPX F)- 300/1044-47:10-50:1 

166c. The OAL Judge omitted any reference to Kaufman's testimony, in which he 

conceded that there are no ACGME accredited residencies or fellowships in spine surgery 

in the US. This admission corroborated the manner in which Kaul obtained his training in 

minimally invasive spine surgery, which was through CMEs and mini fellowships, and 

undermined Kaufman's argument that Kaul had not undergone proper training. Minimally 

invasive spine surgery was not taught in either orthopedic or neurosurgical residencies, 

and therefore even these individuals had to undergo the same CME and hands-on cadaver 

training as Kaul. Solomon omitted this testimony from his opinion, because it exposed the 

inconsistency of the opinions advanced by Kaufman and Przybyslki, and thus undermined 

Hafner's case. The relevant testimony is: 

"Q. Here is my question. Is there a residency for spine surgery that's accredited by 

ACGME specifically for spine surgery in the United States? A. I'm sorry. I 

misunderstood you. There is no specific pure spine surgery residency. Q. Correct. 

Matter of fact, there's no specific ACGME residency in minimally invasive spine 

surgery. True? A. That would be correct as well. Q. That includes open surgery. 

True? A. As a separate residency program? Q. Yes. A. That's correct. Q. And also 

percutaneous surgery also. True? A. That's correct. Q. So we know now that these 

specific areas of which you're opining about-- spine surgery, open, minimally 

invasive, percutaneous -- do not have specific residencies within the confines of 

this country that are accredited by the ACGME. Isn't that true? A. That's correct." -

Reference: Folder 8 (APPX F)- 314/1044-105:22-106:23 

"Q. There are spine fellowships. I agree with you Doctor. But my question is really 

specific. You utilized the ACGME as the standard, not the bellweather, I'm talking 

about the standard in training in education. Isn't that true. A. That is correct."

Reference: Folder 8 (APPX F)- 314/1044-107:11-17 

"Q. Now, as it relates to fellowships there are none for either spine surgery, open 

and minimally invasive or percutaneous. Isn't that true. A. I am unaware if they are 

or are not accredited by the ACGME so I am unable to answer that question the way 

you would like me to. Q. But the fellowship part, there are fellowships - are you 

aware that it is true in this country that there are fellowships for spine surgery, but 

those are non-ACGME? Are you aware of that? A. I'm not aware of that."-
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Reference: Folder 8 (APPX F)- 314/1044-108:1-13. Kaufman, in his criticism of Kaul, 

had attempted to make post-graduate training that was accredited by the ACGME, the 

standard of care. Education is not a medical standard of care. 

Pqtient J.Z. 

167. Petitioner called patient J.Z. to testify. J.Z. was referred to respondent for pain management 

concerning cardiac angina, which he described as a squeezing, crushing feeling across his chest. His 

initial consultation was on November 24, 2010. At that consultation, respondent told him that he had 

privileges at Chilton Hospital and mentioned how well trained he was in the area of pain 

management. 

168. Respondent suggested an epidural, at first, which was done, but did not work. Then 

respondent suggested the insertion of a spinal-cord stimulator. A tria/lead was put in place on 

May 6, 2011, and a permanent one was inserted on May 23, 2011. Subsequently, the lead 

became displaced. Respondent removed the lead and placed it on the right side of his spine. 

169. Following this surgery, J.Z. noted fluids emitting from his rectum. His wife drove him to Chilton 

Hospital because that was the hospital where respondent stated he had privileges. The patient was 

admitted on July 16, 2011, with a diagnosis of a severe infection. He was treated by an infectious

disease doctor who wanted the stimulator removed immediately because infection could cause 

extensive damage. No one at the hospital agreed to remove the stimulator. J.Z. was discharged on 

July 19, 2011 (P-71; P- 72 at J.Z. 0163}, and met with respondent on July 21, 2011, at which time 

respondent agreed to remove the stimulator. J.Z. stated that it was removed within a week of July 21, 

2011. 

169a. The OAL Judge misrepresented the trial record when he stated, "Following this 

surgery, J.Z. noted fluids emitting from his rectum." JZ never stated this. What he did 

state was, "I felt something on my gluteus maxim us there hanging out, and fluid just 

coming out of there".- Reference: Folder 8 (APPX F)- 329/1044- 168:5-6. The rectum 

and the gluteus maximus are two anatomically distinct regions, and the clinical implications 

of fluid exsanguination from either are indicative of entirely different conditions, with rectal 

discharge being the more serious of the two. The intention of the OAL Judge was to 

mischaracterize the care Kaul had provided in the worst possible light, recognizing that in 
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the mind of the common man, the image of rectal discharge is far more evocative than that 

of fluid discharge from a muscle. The fact that the hospital doctors did not remove the 

device was consistent with the fact that there was no evidence of infection, a fact that was 

substantiated by the subsequent negative blood cultures. It is noteworthy that neither 

Kaufman nor Przybylski, whose functions were to offer impartial opinions based on the 

evidence, neither criticized nor commended the non-removal of the device by the hospital 

doctors. 

170. The patient stated that once the stimulator was removed, he began experiencing a burning pain 

all over his back and side, which was increasing. He was then diagnosed with neuropathy of the feet 

and now has complex regional pain syndrome (CRPS). He stated that the CRPS has been so severe 

that it has surpassed the pain for which he initially saw respondent. He remains under the care of Dr. 

Kaufman, who had a pain pump inserted, which emits opiates and other pain medication. 

170a. The OAL Judge mischaracterized the trial record, by omitting the fact that the pain 

pump had been inserted by a neurosurgeon, Edward Zampella, an individual on staff at 

Atlantic Health System, and as Kaullater discovered, a procedure that was performed 

improperly. According to a sworn statement given by JZ in August 2017, in Kaul v Christie, 

he described how the device was inserted into the wrong part of the spine, and how it had 

to be revised in late 2012 by another physician, Dr Sukdeb Datta. Hafner knew of this 

complication but steered JZ away from testifying about it, in the knowledge that it would 

undermine her argument regarding the supposed expertise of neurosurgeons. The OAL 

Judge omitted this fact from his opinion, evidence of his role in the criminal conspiracy 

alleged in Kaul v Christie- Reference: Folder 12 (APPX J)- 440/495. 

171. On cross-examination J.Z. acknowledged that he had sent various e-mai/s to respondent, 

between April 13, 2011, and June 2, 2011, praising respondent for the chance to have his life 

changed, as respondent had promised. He was appreciative that respondent had inserted the 

stimulator without cost and had kept assuring J.Z. that it would change his life. However, J.Z. 

explained that all of these e-mails predated the onset of infection. (R-1.) He added that his life has 

changed, as promised by respondent, but for the worse. 

171 a. The OAL Judge mischaracterized the trial record, when he omitted that fact that JZ 

had been discharged from Chilton Memorial Hospital, a hospital that JZ chose to visit, 
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because it was the one closest to his house, and not because Kaul had told him he had 

privileges at the hospital, "Q. And you were evaluated by how many doctors would 

you say at Chilton Hospital? A. ER doctors, internal doctors, probably five doctors. 

Q. Okay. About five doctors while you were there. True? A. At least. Q. How long 

were you there approximately? A. Like I said, at least three, four days. Q. Okay. So 

during your three- or four-day stay, you were evaluated by about five doctors just 

to be accurate. Is that true? A. Yes. Q. Ultimately, those doctors diagnosed and 

treated you during that time frame. True? A. True. Q. And ultimately one of those or 

more than one of those doctors were responsible to discharge you in your current 

condition. Isn't that true? A. True."- Reference- Folder 8 (APPX F)- 331/1044-

176:2-19. Hafner had instructed JZ during his pre-trial preparation, to misrepresent the 

reason he chose Chilton, "Q. And when you got to Chilton, you said you went to 

Chilton, why? A. Because I was having the- all this fluid was coming out of my 

behind and I was having a lot of pain. Q. Why did you choose Chilton? A. Because 

Dr. Kaul said that he had admitting privileges at Chilton. Dr. Kaul was right there, 

and I figured he could come and take a look at it and take care of it."- Reference: 

Folder 8 (APPX F) - 329/1044 - 168:16-24 

172. It was noted by the undersigned that this patient ambulated very gingerly to and from the 

witness stand. 

172a. The OAL Judge omitted JZ's false testimony that he was diagnosed with MRSA at 

the hospital, "Q. Describe for me what happened at Chilton? What did they diagnosis 

at that time, if you know? A. MRSA Q. And what is MRSA? A. It's a pretty deadly 

infection as I understand."- Reference: Folder 8 (APPX F)- 329/1044-168:25-169:5. 

Hafner knew that the clinical record indicated, that JZ had never been diagnosed with 

MRSA. In fact, Hafner's expert Przybylski testified that the organism detected was MSSA 

(Methicillin Sensitive Staphlococcus Aureus), which is a relatively harmless bacteria, 

commonly found on the human skin, "And I would look at the admission and discharge 

diagnoses that are listed at the top end of page 0163 in which there is a description 

of a methicillin, m-e-t-h-i-c-i-1-1-i-n, dash, sensitive staphylococcus, s-t-a-p-h-y-1-o-c

o-c-c-u-s, aureus, a-u-r-e-u-s, affecting the buttock ... The stapholoccus au reus is a 

type of bacteria that's commonly found on skin ... Methicillin sensitive means that 

this bacteria is sensitive to some of the simpler or more basic antibiotics. That's in 

contrast to methicillin staph au reus in which only a narrower group of antibiotics 
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are effective."- Reference: Folder 8 (APPX F)- 247/1044-25:7-26:6 

Patient L.M 

173. Petitioner then called patient L.M. to testify. L.M. had been experiencing pain in her low back 

and searched the Internet for a doctor. She found respondent's website, where he represented that 

he was board certified for a minimally invasive technique and as a spine specialist. (P-108.) 

174. L.M. initially saw respondent on May 3, 2011, with complaint of /ow-back pain at L4-5. She 

brought the results of a prior MRI of the neck to this consultation. Respondent ordered new MR/s of 

both the neck and back. Respondent told her that he had privileges at Chilton Hospital. L.M. had a 

prior surgery in 2003 for surgical dissection and fusion with titanium plate and screws at the CS-6 and 

C6-7 levels. 

17 4a. The OAL Judge mischaracterized the trial record by omitting to include the fact that 

the patient's recollection of Kaul having allegedly told her, that he had hospital privileges, 

was based on a hand-written note taken by her mother during the consultation. LM testified 

that the note was subsequently typed, but neither the note nor her mother were produced, 

and despite Kaul's request for the note, it never materialized. 

175. L.M. said she trusted respondent. On April12, 2011, she underwent surgery for an L4-L5 fusion 

with bilateral insertion of L3 pedicle screws. On May 14, 2011, respondent performed another 

surgery, this one at C3, C4, and C4-C5, which involved cervical decompression. On March 23, 2012, he 

performed a lumbar decompression fusion at L3- L4, and on March 30, 2012, he performed a lumbar 

decompression and fusion at L5-S1 with bilateral placement of pedicle screws at L4, and LS-51. In all, 

the patient underwent four spinal surgeries. 

175a. The OAL Judge mischaracterized the clinical and trial record, by failing to indicate 

that the lumbar fusion was performed in two stages, and that at the end of each stage, the 

patient was discharged in a stable neurological and cardiovascular state, having improved, 

as evident from the clinical notes. 

176. She stated that respondent recommended performing the last two surgeries in two phases, 

claiming that it would result in a better outcome. The patient stated that she was under general 
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anesthesia for about six hours each time. She did not recall respondent ever discussing risks of 

surgery with her, but risks were shown to her on a laptop computer. 

177. The patient was asked to display the scar at the incision site. It measured approximately five 

inches vertically at the midline. After the March 2012 surgeries, the patient remained in pain and 

need to apply ice three hours a day for six months for relief, which she did not have to do prior to 

these surgeries. 

177a. The OAL Judge mischaracterized the trial record by omitting to reference the fact 

that Kaul's expert had testified that the length of a skin scar, had no relevance to the 

minimally invasive technique which Kaul used to perform the surgery. The dissection of 

skin was accompanied by a muscle sparring approach, minimal blood loss, reduced post

operative pain and a same-day discharge, all defining features of minimally invasive spine 

surgery, "Q. On the side. If I told you there was evidence submitted in this case that 

GH has a midline incision which is six inches in length on his back, does that 

change your opinion at all about the procedure performed by Dr. Kaul? A. No, it has 

no relevance."- Reference: Folder 8 (APPX F)- 902/1044-42:3-9. 

178. L.M. ultimately stopped treating with respondent and consulted with Kenneth Rieger, M.D., a 

spine surgeon. She complained of pain, which was not subsiding. It was her belief that the pedicle 

screw was driven into the nerve root. She also felt restriction caused by the cages inserted by 

respondent. 

178a. The OAL Judge mischaracterized the trial and clinical record, by failing to reference 

testimony from L.M. that corroborated the high quality of Kaul's work, "And did Dr. Kaul 

explain those risks to you? A. yes. Basically everyone as worried about it because 

it's supposed to be so near the brain stem that most surgeons will not attempt it and 

that is what I have gotten since, they won't touch it. But he said it's like any other 

part of the body and he'd be fine with it and it would go fine and it did. It seemed to 

go well at that time."- Reference: Folder 8 (APPX F)- 362/1044- 14:1-8. The OAL 

Judge mischaracterized the patient's testimony by describing her description of the pedicle 

screw position as a "belief", when she actually stated it as fact, "And one area that 

comes out strong in my memory is where the right pedicle screw was driven into my 

right nerve root."- Reference: Folder 8 (APPX F)- 364/1044-23:7-8. The patient was 
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given false information by Rieger that the screw was misplaced. No evidence existed to 

support Rieger's claims of pseudoarthrosis and misplaced screws, and thus there was no 

indication for his surgery, other than to economically enrich himself, and bolster Hafner's 

argument that Kaul's surgery was unsuccessful. The purpose of the mischaracterization 

was to deflect attention away from the patient's statement of apparent fact, which 

suggested that the patient was simply regurgitating the words given to her by Rieger and 

Hafner, and were not words she conceived or used prior to seeing Rieger. As with many 

other of the other patients that Hafner recruited to her fraudulent case, they were given 

specific instructions of what misrepresentations/mischaracterizations to make. 

179. On September 27, 2012, Dr. Rieger surgically removed the cages and pedicle screws inserted by 

respondent. A temporary bone stimulator was inserted to stimulate bone growth. The incision was 

made over the same incision left by respondent. 

179a. Rieger failed to inform the court that according to the medical literature it takes at 

least six (6) to nine (9) months before the bones start fusing, and that there was no 

radiological evidence of screw misplacement. In fact, Rieger placed his replacement 

screws into the exact same pedicle tracts that Kaul had created, and into which Kaul had 

inserted his screws. There simply was no indication for Rieger to operate, and it was done 

for monetary, legal and political purposes, as part of the racketeering schemes detailed in 

Kaul v Christie. Hafner used the revision surgeries to bolster her case. 

Patient 5.5. 

180. Petitioner then called patient 5.5. to testify. He had been experiencing back pain and learned of 

respondent through the Internet. Respondent's website represented that he resolved low-back 

problems. On August 1, 2007, 5.5. had his first consultation with respondent, complaining of low-back 

pain and numbness in both legs. Respondent ordered an MRI and x-rays of the back. 5.5. felt very 

comfortable with respondent_ who he said projected a feeling of trustworthiness. Respondent 

recommended epidural injections. Patient said that after several were done, his pain had not 

resolved. Respondent then recommended surgery to repair what the patient referred to as the 

"sack," which was giving him problems. 

181. 5.5. recalled that the surgery was on April 12, 2009, (the surgical record showed that surgery 
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was performed on Apri/17, 2009} at the Bergen Passaic Ambulatory Surgery Center. The patient 

stated that respondent told him that he was going to inject a substance into his disc to relieve the 

pain, which left the patient with the distinct impression that, other than the injection, surgery was not 

involved. In addition, respondent told him that he might be out of work about a week. At the time, 

the patient was a police detective lieutenant, which required him to be on his feet during much of his 

work. He did not want to lose more than a week from work. 

182. While at the Bergen Passaic Ambulatory Surgery Center, and after an IV had been put in place, 

an unidentified male, who was carrying several types of medical instruments, approached the 

patient. Upon seeing the various devices, the patient questioned this individual since he thought he 

had the wrong patient. The individual assured S.S. that he was the correct patient. He then informed 

S.S. that he was having surgery and that he would be out of work for several months. S.S. became 

irate since that was not his understanding. He lifted the IV bag off of its stand and left the premises. 

He was met outside by the two police officers who had transported him to this facility. While he was 

explaining what had happened, respondent came outside and approached him. Respondent assured 

him that everything would be fine, put his arm around the patient, and walked him back into the 

facility. S.S. stated that he then must have been given a sedative through the IV because he 

immediately became calm. 

182a. The story advanced by SS that he had left the surgical facility in his patient gown, 

with an intravenous in place, was not corroborated by any witness testimony. Hafner 

produced none of the witnesses that SS falsely testified followed him out of the building, 

while Kaul allegedly encouraged him to return. In fact, Solomon, in his continued efforts to 

make Hafner's case, asked SS, "How did he coax you back into the building?" -

Reference: Folder 8 (APPX F) - 387/1044 - 114:11. The fraudulence of SS's testimony is 

evident in the fact that he provided a detailed account of how Kaul, and staff members at 

the surgical center had followed him out onto the street, but in response to a question from 

Solomon about what Kaul had said, "THE COURT: What did he say to you if you 

remember? THE WITNESS: I really don't remember exactly what he said to me other 

than it's going to be all right, we're going to make you better, we're going to fix you 

up. THE COURT: So he never responded to your question. THE WITNESS: Not that I 

remember, your Honor. I don't recall. It's such a long time."- Reference: Folder 8 

(APPX F)- 387/1044- 115:24-116:8. The false testimony was provided in the context of a 

pending malpractice lawsuit that SS filed against Kaul, and instructions from Hafner that 
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his case would be furthered, if Kaul had his license revoked. 

183. Respondent then performed surgery, which consisted of a lumbar interbody fusion at LS-51 with 

the use of an interbody mesh cage. 

184. Although 5.5. smoked over a pack of cigarettes a day, respondent never told him about the 

surgical risks associated with smoking. 

185. Following surgery, 5.5. felt no relief and remained out of work for about five months. 

Respondent later recommended a second lumbar surgery. 5.5. decided to wait until after his 

retirement as a police officer. Then on December 9, 2011, after he retired, 5.5. underwent a second 

surgery. His complaints were pain in the low back and numbness in both legs. Respondent performed 

a lumbar decompression and revision fusion at the LS-51 level, which was the same level as the first 

surgery. 5.5. was still smoking cigarettes at the time of the second surgery. 

186. 5.5. stated that following the second surgery, his pain was much worse. He could barely move 

or get comfortable and returned to respondent for consultation on December 13, 2011. Respondent 

ordered an x-ray and an MRI. On December 19, 2011, 5.5. underwent another surgery to repair a 

screw, which the patient said had "popped out" and was pressing against a nerve. This last surgery 

took place at the NJ5R Center. Following the third surgery, the pain had not subsided. 5.5. had follow

up visits with respondent on December 27, 2011, and January 24, 2012, still complaining of pain. At 

the last consultation, respondent told 5.5. that he would remove the screw. 

186a. SS provided false testimony regarding his clinical condition after the surgery, to 

remove the screw on December 19, 2011, "Q. Following that surgery on December 19, 

2011, did the pain subside that you had prior to that surgery? A. No, ma'am."

Reference: Folder 8 (APPX F) - 373/1044- 61 :3-5. However, the clinical note, dated 

December 27, 2011, contradicted this position, "The patient comes in today after 

recently undergoing removal of pedicle screws on the right side at the LS and 51 

level. The patient comes back today stating that there was a significant 

improvement of symptoms in his lower extremity."- Reference: Folder 15 (NPDB)-

111227-SS-FU. The OAL Judge misrepresented the trial record when he stated that SS 

underwent another surgery to, "repair a screw", when in fact SS testified that the screw 

was removed. The Court, Hafner and SS misrepresented the clinical record when they 
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conspired to corrupt the trial record, with knowingly false information regarding the date the 

screw was removed, "THE COURT: Do you have a recollection of when that was, sir? 

Let me backtrack and maybe this will help. You testified that your last consultation 

visit is a follow-up-THE WITNESS: Yes, sir. THE COURT:-- was January 24, 2012, 

where Dr. Kaul told you he was going to remove the screw. THE WITNESS: Okay. 

THE COURT: How soon after that were you back at his surgery center looking for 

the screw to be removed when he sent you home, he didn't have the tool? THE 

WITNESS: It was maybe a week. THE COURT: About a week later. THE WITNESS: 

Yes, sir. THE COURT: Okay, okay."- Reference: Folder 8 (APPX F)- 374/1044-

63:21-64:11. The clinical note, dated December 19,2011 states on page 2, "The set 

screw was removed from the pedicle at the S1 level and the S1 pedicle screw was 

removed."- Reference: Folder 15 (NPDB)- 111219-SS-OR. The purpose of the 

misrepresentation was to buttress Solomon and Hafner's fraudulent case, which was to 

criticize every aspect of the care Kaul provided to his patients, and fabricate details when 

no critical facts existed. 

187. About a week later, 5.5. returned to the NJ5R Center for surgery. After he was hooked up with 

an IV, he was kept waiting for a significant period of time. Then respondent approached him and told 

him that he did not have the tool to remove the screw, that he needed to order it, and that it should 

arrive in a few days. 5.5. left the center and terminated his relationship with respondent. He 

explained that he only kept returning to respondent because he trusted him and thought he was his 

friend. 

187a. The OAL Judge misrepresented the clinical record when he described that SS 

returned "about a week later" to have the screw removed. The clinical note of December 

27, 2011 actually states, "The patient comes in today after recently undergoing 

removal of pedicle screws on the right side at the L5 and S1 level. The patient 

comes back today stating that there was a significant improvement of symptoms in 

his lower extremity subsequent to removal of the screws and that he seems to be 

doing very well in the immediate post-surgical phase."- Reference: Folder 15 (NPDB) 

- 111227 -SS-FU. The screw was removed on December 19, 2011, and not as the OAL 

Judge misrepresented, at some point after January 24, 2012. The purpose of the 

misrepresentation was again to buttress Solomon and Hafner's massive fraud. 

188. On May 24, 2012, 5.5. consulted Erash Emami, M.D., a neurosurgeon. 5.5. could no longer stand 
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for more than twenty-five minutes at a time following his second surgery with respondent, and 

continued to experience low-back pain. Dr. Emami told him that his back problems were caused by 

instability. 

188a. Arash Emami is an orthopedic surgeon, not a neurosurgeon, and is the individual 

who operated on FK in 2006, and inserted improperly placed pedicle screws that Kaul 

revised in 2007, because FK had developed a foot drop. 

189. On July 9, 2012, Dr. Emami operated on 5.5. at St. Joseph's Medical Center in Paterson. 

190. Following this surgery, his back pain has improved, but he continues to experience nerve pain in 

both legs, which extends into half of his right foot. He is no longer able to do his usual activities, 

which included mowing the lawn or standing for more than twenty-five minutes. He has numbness 

on a constant basis on the entire right side of his right foot. Before he ever saw respondent, he was 

going to the gym five days a week, but is no longer able. 

190a. The OAL Judge mischaracterized the trial record, when he failed to incorporate 

testimony from SS that described the severity of his pain before he first consulted with Kaul 

in 2007, "But at your initial consultation back in August of 2007 when you came in 

your complaints included pain, numbness, tingling in right leg with difficulty 

walking, coughing and sneezing. A. Yes. But not on a constant basis. Q. But you 

mentioned at that point, you advised the doctor back in August of 2007 that your 

pain was a 10 out of 10. A. Right. Right. My back pain was 10 out of 10. That's why I 

went to see him."- Reference: Folder 8 (APPX F)- 384/1044-102:16-25 

200. 5.5. was asked to display the surgical scar. It measured approximately two and one-half to three 

inches vertically at the midline towards the bottom. He also had a singular scar measuring three

quarters of an inch to one inch at the right of midline. 

200a. The OAL Judge, Hafner and the patients engaged in an evidently rehearsed routine, 

which involved the patients lifting their shirts to show Solomon their operative scars. The 

length of the skin incision, as Kaul's expert, Kent Remley testified, has no relevance to the 

defining feature of minimally invasive spine surgery, which is reduced muscle dissection. 

The technique Kaul applied involved a skin incision that permitted the removal of the 
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screws and the rod, but which did not involve extensive muscle dissection or blood loss. 

This was the technique about which Remley testified he had become educated, after 

observing Kaul operate, "Q. With regard to performing the procedure, the minimally

invasive spine procedure, what did you learn, if anything? A. I learned how he put in 

his pedicle screws, how he passed the rods through the fascia, where he made his 

incision, how he dissected through the fascia without disrupting the musculature, 

and I also learned how he did his discectomy with an in-plate preparation in advance 

to putting in bone graft and saw how he did -- basically he did what we call a biportal 

technique, going in from both sides, which some other people I had observed 

weren't doing that. So I started adopting his technique in the way I did my interbody 

fusions. Q. And since 2008, you adopted that specific procedure utilized by Dr. 

Kaul? A. Yes. Q. Is that true? A. Yes."- Reference; Folder 8 (APPX F)- 923/1044-

129:4-23. In fact, the operative reports indicate that less than 1 OOcc was lost, this being 

one of the most critical identifiers of a minimally invasive approach, but one which 

Solomon, Hafner and Przybylski willfully ignored, as they knew it undermined their case

Reference: Folder 15 (NPDB) -111209-SS-OR + 111219-SS-OR. 

Patient J.J. 

201. The next to testify for petitioner was 1.1. He had been a patient of the Sussex County Total 

Health Center under the care of a chiropractor. He had complaints of back pain on his right side and 

the chiropractor recommended that he see respondent, who was also part of the same pain

management facility. 

202. He met with respondent, with a complaint of pain limited to the right side of his back. He said 

respondent recommended minimally invasive surgery, which involved two small incisions on each side 

of his lower back and an incision in the middle of his back. The middle incision would be about one 

inch in length and the two smaller incisions would be minimal. 

202a. The OAL Judge misrepresented the clinical and trial record, when he stated, "He 

met with respondent, with a complaint of pain limited to the right side of his back.". 

The clinical note, dated September 9, 2005, stated, "The patient was referred for the 

evaluation, management and treatment of pain in the lower back and legs."

Reference: Folder 14 (Civil malpractice lawsuits)- James Jarrell- 050909-JJ-IC. In the 
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trial record, JJ stated the pain was in his leg, not back, "I went back down for a third 

one, but I had no relief and everything was on the right side, my right hip and my 

right leg and everything - that was the-the initial complaint." - Reference: Folder 8 

(APPX F) - 389/1044 - 123:17-20 

203. On October 11, 2005, the patient underwent a lumbar interbody fusion with the insertion of a 

mesh cage at L4-5, LS-1. The patient had no recollection of ever being told about the mesh cage. 

203a. The OAL Judge misrepresented the trial record, when he omitted the patient's 

admission that Kaul explained the procedure to the patient, "Q. And on that September 

gth 2005, what treatment did Dr. Kaul recommend that you undertake? A. It was the -

to my recollection it was the minimally invasive surgery. Q. How did he describe a 

minimally invasive spinal fusion surgery to you? A. He described it, as I said, before 

there would be two round -THE COURT: Hold on one second. Did he mention fusion 

when he talked about the minimally invasive surgery? THE WITNESS: Yes. THE 

COURT: He did. THE WITNESS: Yes. THE COURT: He called it a minimally invasive 

fusion ... THE COURT: With a mesh cage. MS. HAFNER: Correct. At the L4-5 and L5-

S1. THE WITNESS: Can I- I'm sorry. THE COURT: I'm fine. Go ahead. A. When you 

brought out the mess - mess - the mesh cage, I remember him explaining that 

because we asked what that was and he said it was ground up cadaver bone or 

bones that they goy and they put it in a mesh and put that in your back. I do 

remember that."- Reference: Folder 8 (APPX F)- 390/1044-127:2-129:15 

204. While in the recovery area, J.J. began to feel extreme pain on his left side, which he had not 

experienced before. He said that it felt as if his left leg and foot were on fire. The pain on the right 

side had subsided. 

204a. The OAL Judge misrepresented the trial record, when he described the patient's 

post-op pain as "extreme", when in fact the patient testified that it was moderate, "When I 

was just coming out of the surgery and it was - it was mirroring what was on my 

right side, the pain was. That pain was up around I got to say about seven [7/10]."

Reference: Folder 8 (APPX F)- 391/1044- 133:8-11. 10 out 10 is considered extreme, 

not 7 out of 10. 
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205. At follow-up consultations, he told respondent of his left-side pain. At the last consultation on 

December 26, 2005, respondent ordered an MRI with contrast, which was done on the same date. 

After the MRI was completed, the patient returned to respondent's facility to review the images 

with him. When he entered the facility, he was met by a physical therapist who had already received 

the results of the MRI. She told him that the screws inserted by respondent were not positioned 

correctly. The patient then left the facility and never returned again to respondent. 

205a. The testimony given by the patient that a receptionist and or physical therapist, told 

him that pedicle screws were incorrectly inserted, was not what the radiologist reported. 

The CT scan which was carried out on December 22, 2005, and not December 26, 2005 

as incorrectly stated by The OAL Judge, indicated, as per Kaul's clinical note, dated 

December 26, 2005, "Additionally, the pedicle screw at L5 on the left side had been 

reported as being medial within the pedicle."- Reference: Folder 14 (Civil malpractice 

lawsuits)- James Jarrell- 051226-JJ-FU. Solomon omitted this critical detail because it 

indicated that Kaul had placed the screw properly, which implied that he was competent, a 

fact that undermined Hafner's fraudulent case. 

206. On January 5, 2006, the patient consulted Albert Steinberger, M.D., a neurosurgeon. By this 

time, his left foot was dropping, which he noticed about three weeks following respondent's October 

11, 2005, surgery. The patient's complaints were pain on his left side and loss of feeling on the inside 

of his left foot. 

206a. The patient's testimony that he only noticed his alleged foot drop, three (3) weeks 

after the surgery, is not consistent with the pathological mechanism of the condition. If 

surgical harm occurs to the nerve roots controlling ankle dorsiflexion, the clinical effects 

are immediate, and do not present themselves three weeks later, a scenario that is 

particularly unbelievable in light of the fact that the patient returned to active duty as a 

construction site foreman two weeks after the surgery- Reference: Folder 14 (Civil 

malpractice lawsuits)- James Jarrell- 051107-JJ-FU. Przybylski, an individual whose 

duty it was to testify honestly, intentionally omitted this detail from his testimony, a detail of 

which he, as a neurological physician of twenty-five years, must have known the 

relevance. 

207. On January 31, 2006, after undergoing diagnostic tests, surgery was performed by Dr. 
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Steinberger for revision of the entire fusion. Dr. Steinberger told him that the screws had been 

improperly inserted, and had to be removed and reinserted properly. Immediately following surgery, 

the patient's pain on the left side became less intense, although it still remained. He now wears 

fentanyl transdermal system patches, which he had not worn prior to respondent's surgeries. 

207a. The OAL Judge misrepresented the trial and clinical records, when he stated, "Dr. 

Steinberger told him that the screws had been improperly inserted." Jarrell's actual 

testimony was, "He just told me that it had to be redone. He had to put all new pieces 

in and the screws had be pulled out and put in straight. And he just explained that 

the mesh bag he was not familiar with the mesh bag and he didn't use that and he 

wanted to replace all of that."- Reference: Folder 8 (APPX F)- 394/1044- 145:25-

146:5. Steinberger's advice to Jarrell, if Jarrell is to be believed, was inconsistent with the 

CAT scan performed on December 22, 2005, which stated, "Additionally, the pedicle 

screw at L5 on the left side had been reported as being medial within the pedicle."

Reference: Folder 14 (Civil malpractice lawsuits)- James Jarrell- 051226-JJ-FU. The 

reason given by Steinberger to remove the device Kaul had placed was simply that he was 

not "familiar" with it. There was no clinical indication to disrupt the intervertebral space, 

and remove the Optimesh. 

208. The patient was a superintendent at a demolition company, but had lost more time from work 

because of respondent's treatment than he had at any time over his forty-year work history. As a 

result of the pain caused by respondent's surgeries, he lost his job, which was paying him a six-figure 

income, because he could not renew his commercial driver's license since the transdermal patches 

contain an opiate. He no longer is able to participate in boating and camping, his favorite activities, 

causing him to sell his boat. He added that his life, which used to be active, has changed dramatically. 

208a. The OAL Judge mischaracterized the trial and clinical record, when he stated, "As a 

result of the pain caused by respondent's surgeries, he lost his job, which was 

paying him a six-figure income." The OAL Judge willfully omitted critical testimony made 

by the patient during trial in a lawsuit he had filed against Kaul, in which he stated that a 

manipulation performed by the chiropractor, John Ford, on December 2, 2005 had, "broke 

my fusion". Both Hafner and Solomon opposed the inclusion of this testimony, as it linked 

the onset of the patient's pain to a fall at work and a spinal manipulation and not to the 

surgery performed by Kaul, "Q. Do you recall testifying at your trial that Dr. Ford broke 
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your fusion when he manipulated your back? MS. HAFNER: Objection, your Honor. 

Is there any basis? Does she have a transcript? THE COURT: Hold on. There's an 

objection. And your objection is? MS. HAFNER: My objection is, is there any basis 

upon which she's asking that question? Does he remember? Does she have a 

transcript that she can show him his testimony? THE COURT: If he remembers. I've 

allowed this re-cross which I don't like to do, but it's a question that he can recall, 

whether he said that or not. Whether it's, in fact, accurate, I don't know nor is that 

material for me. But at least he can recall whether or not he gave that testimony."

Reference: Folder 8 (APPX F) - 405/1044 - 188:3-20. What is evident from this exchange 

is the fact that Solomon, before he even heard the testimony, had decided that it would not 

be "material" to his opinion. The correct sequence of the causative events in the patient's 

history is detailed in Kaul v Jarrell, an action filed in June 2017, which alleges, amongst 

other things, common law fraud. 

209. The patient sued respondent for medical malpractice and was awarded damages of over one 

million dollars. However, he has been unable to collect on the judgment since respondent is not self

insured, nor did his medical malpractice insurance cover spinal surgeries. J.J. is using up his savings, is 

sixty-one years old, and stated that he is now unemployable. 

209a. The OAL Judge misrepresented the trial transcript, when he stated that Kaul was not 

"self-insured". Kaul testified during the legal proceedings in Jarrell v Kaul, that he had 

complied with the relevant regulation regarding liability coverage, and thus did not require 

policy coverage for spine surgery. Jarrell's attorney, having lost a motion at the trial level 

that attempted to hold Kaul liable for not disclosing this detail to Jarrell, appealed this part 

of the case all the way to the New Jersey Supreme Court, where he lost 5-2, in a decision 

entered in September 2015. Jarrell and his lawyer, Lewis Stein, collected almost eight 

hundred thousand dollars ($800,000) in a case, whose tainted origins are now the subject 

matter of Kaul v Jarrell and Kaul v Christie. Stein and Jarrell's malfeasance and greed, 

caused the eviction of Kaul's children, from their childhood home. Jarrell, after having 

received the money, purchased a mansion in Michigan, where he now resides with his 

second wife, Sheila Jarrell, a co-defendant in Kaul v Jarrell. Jarrell's alleged inability to find 

work, was a consequence of his poor work performance, and advice from his lawyer Stein, 

that any on-the books employment, would hurt his lawsuit. 

210. When asked about the consent form, he stated that it only referred to a fusion of L4-L5, not a 
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fusion of L5-S1, which was also done. 

210a. The OAL Judge mischaracterized the clinical record, by omitting to note the fact that 

in the consent form, which Jarrell signed, was a clause that permitted Kaul to modify the 

treatment plan, based on intra-operative findings. Kaul performed an intra-operative 

discogram, that indicated a grossly incompetent disc at the L4-5 level, which if not treated, 

would have degenerated more rapidly, in manner consistent with adjacent segment 

disease. This would have caused increased back and leg pain, and ultimately would have 

required further surgery. 

211. Because the patient was still experiencing pain, he returned to Dr. Steinberger on Apri/11, 2011, 

and Dr. Steinberger removed all of the hardware he inserted because a fusion had occurred. 

Removed were five screws and two bars. One screw, according to the patient, had to remain because 

of the overgrowth of bone. 

211 a. The OAL Judge omitted the fact that Steinberger and his partner Frank Moore, both 

neurosurgeons, failed in their efforts conducted over six (6) years, to reduce Jarrell's pain. 

In fact, their removal of the hardware, recognized in spinal medicine as a last ditch-effort, 

provided Jarrell no relief, "Q. But in both cases, the perfectly placed screws with no 

compression and the screw was placed medially, both result in a patient 

experiencing pain, right? A. Yes."- Reference: Folder 8 (APPX F)- 511/1044-9:7-11. 

212. The undersigned noted that when the patient approached and left the witness stand, he 

walked with a noticeable limp. 

212a. The OAL Judge, Hafner and her band of fraudulent patients, ensured that their 

courtroom performances remained consistent with their tales of pain and disability, and 

Solomon ensured that their theatrics were recorded in his opinion. 

Patient G. H. 

213. Patient G.O. testified on behalf of petitioner. In October 2011, the patient suffered a back injury 

while doing housework. He consulted a physician, who took x-rays. 
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214. He learned of respondent through the Internet since he was looking for a physician who 

performed minimally invasive surgery. The respondent's website represented that he was a board

certified minimally invasive specialist. Since the patient had started a new job, he wanted a short 

recuperative period. For those reasons, he met with respondent on November 14, 2011. He brought 

his prior x-ray film with him. The patient had pain at LS- 51 where he had a previous laminectomy. 

215. He described respondent as charismatic and appearing to be trustworthy. Respondent 

recommended a minimally invasive technique, and on December 9, 2011, the patient underwent a 

three-level fusion at L3-L4, L4-L5, and LS-51 with insertion of cages and pedicle screws. The patient 

said that respondent never mentioned the word 'fusion," and he only learned that he was having one 

fifteen minutes before surgery when a nurse told him. 

215a. The OAL Judge mischaracterized the trial record, when he omitted the fact that the 

patient admitted he signed a consent form, which stated clearly, and in multiple places that 

he was consenting to have a spinal fusion, "Q. Okay, Did you sign- do you recall 

signing or electronically signing, reviewing and signing a consent form? A. Yes." -

Reference: Folder 8 (APPX F) - 416/1044 - 36:4-7. The OAL Judge also ignored the 

clinical record, dated December 6 2011, in which it was documented that the patient was 

advised of the spinal fusion, "A discussion was held with the patient with regards to 

the various treatment options available to him. The patient was advised that he can 

undergo further conservative therapy, further injection therapy, and /or surgical 

intervention. The patient was advised that surgical options included lumbar 

endoscopic discectomy, lumbar laminectomy and microdiscektomy, and/or lumbar 

interbody fusion. The patient was advised the risks and benefits associated with the 

surgery which were described as including, but not limited to infection, nerve 

damage, bleeding, paralysis, failure to get better, possibility of getting worse, dural 

tears, headaches, and possibility death. After a thorough discussion with the patient 

during which all of the aforementioned issues were thoroughly discussed, the 

patient decided to proceed with lumbar interbody fusion to be carried out at the L3-

L4, L4-5, and LS-51 levels."- Reference: Folder 15 (NPDB) -111206-GH-FU. 

216. During these proceedings the patient was asked to display the scar, which measured 

approximately four and one-half inches vertically at the midline of the low back. The patient stated 

that after surgery, the pain subsided, but, nevertheless, still exists. However, the bottom of his left 
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foot is now numb on the outside, which feels cold and wet. This condition was not present before 

respondent's surgery. 

216a. The OAL Judge mischaracterized the trial record by omitting the fact that the patient 

signed a consent form, after having been appraised of the risks (detailed above) described 

to him by Kaul, at the follow up consultation on December 6, 2011. 

217. The patient had follow-up visits with respondent on December 12, 2011, and January 17, 2012, 

where he told respondent of his back pain and numbness in his left foot. Respondent recommended 

an EMG, which was done. 

217a. The OAL Judge omitted to indicate that the clinical record, dated December 22, 

2011, contradicted the patient's testimony, that he supposedly told Kaul he was still 

experiencing back pain and numbness in his foot. The clinical note indicated, "The patient 

comes back today for his first postoperative visit and seems to be doing very well 

with significant improvement of symptomatology in both low back and legs."

Reference: Folder 15 (NPDB)- 111222-GH-FU. The OAL Judge misrepresented that the 

date of the follow-up was December 12, 2011, and fraudulently failed to include that the 

EMG/NCV did not indicate any acute post-surgical injury. 

218. On March 26, 2012, the patient again consulted with respondent and told him of his left-foot 

numbness. Respondent assured him that it would subside over time, but it never has. 

218a. The OAL Judge omitted to indicate that the clinical record, dated March 26, 2012, 

contradicted the patient's testimony that he was experiencing left-foot numbness. The note 

stated, "The patient comes back today and is doing very well with significant 

improvement in the symptomatology in the lower back and legs."- Reference

Folder 15 (NPDB)- 120326-GH-FU. The OAL Judge omitted the patient's testimony that 

he improved after the surgery, "Q. So between the treatment you received in the 

period from which you were treated by Dr. Kaul until now your pain went from a nine 

to a four; is that correct? A. I would say that is accurate, yes.". -Reference- Folder 

8 (APPX F)- 418/1044- 42:24-43:3. The OAL Judge omitted the fact that the patient 

signed a consent form, after having been advised on December 6, 2011, that, "no 

guarantees were given with regards to any surgical outcomes of the procedure."

Reference: Folder 15 (NPDB)- 111206-GH-FU, but yet the patient improved significantly. 
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219. The patient was referred to Dr. Przybylski for a second opinion and saw him in consultation on 

November 10, 2012, and July 24, 2012. He told Dr. Przybylski that he returned to work and was 

functioning satisfactorily. He also mentioned that the pain was subsiding and the numbness to his 

left foot showed some improvement, although he still has numbness. He stated that before he saw 

respondent his pain level was at nine out of ten, and now his pain level is a four. 

220. When asked about what he thought a minimally invasive surgery entailed, the patient 

analogized it to the scoping procedure previously done to his knee. It was his understanding that 

there would be minimal scarring, a quick recovery and less post- operative pain. 

220a. The OAL Judge mischaracterized the clinical record when he omitted the fact that 

the surgery Kaul performed on the patient, resulted in minimal scarring to the muscles, 

ligaments and bones of the spinal column, as evidenced by the fact that there was less 

than 1 OOc of blood loss, and that the patient walked out of the facility three hours after 

surgery, "BLOOD LOSS: Less than 100cc ... The patient was subsequently 

discharged from the Surgical Center in a stable, neurological and cardiovascular 

state with a full set of postoperative instructions, the date of his next appointment.". 

-Reference: Folder 15 (NPDB) -111209-GH-OR. The OAL Judge mischaracterized the 

clinical record, when he failed to state that the patient admitted that he returned to work in 

a very short period of time, "JUDGE SOLOMON: Can you tell me how long you were 

out from work for any kind of work? THE WITNESS: I went back to work on the - I 

believe the 20th or 21st of January- JUDGE SOLOMON: And your surgery- THE 

WITNESS:-- 2012 JUDGE SOLOMON: And the surgery was December 9, 2011? THE 

WITNESS: Yes."- Reference: Folder 8 (APPX F) -415/1044-30:5-13. The patient 

returned to work after a three-level fusion, in less than eight (8) weeks. The average time 

documented in the medical literature is six (6) months, or twenty-six (26) weeks. 

Patient T.Z. 

221. The next patient called by petitioner was T.Z., a forty-year-old woman. In the latter part of 

2009, she began experiencing pain in her neck and back following an automobile accident. A 

neighbor, who had been a patient of respondent, recommended him. T.Z. then checked 

respondent's website, where he represented that he was a board-certified minimally invasive spine 
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specialist. T.Z. was under the clear impression that if she decided to treat with him, any surgery, if 

one were required, would be minimal, and nothing more. 

221a. The OAL Judge omitted a glaring inconsistency in the trial record that exposed 

Hafner's likely manipulation of the patient, into falsely testifying that Kaul had told her that he 

was an orthopedic surgeon. This statement was made at the beginning of her direct 

examination. However, within the same paragraph, she stated that she viewed his website, 

which she testified that she recollected, when Hafner presented her with a copy of the 

relevant page. The patient then, under direction from Hafner, read the text that described 

Kaul as a "board certified minimally-invasive spine specialist." - Reference - Folder 8 

(APPX F) - 420/1044 - 50:12. The patient's testimony was not credible, in that she claimed 

to have consulted with Kaul, because he specialized in minimally invasive spinal 

procedures, but then alleged, without reference to any specifics of the supposed 

conversation, or explanation as to why it allegedly occurred, that he told her was an 

orthopedic surgeon. Neither Hafner, nor the patient offered any reason as to why Kaul, 

whose published credentials verified his specialty in minimally invasive spine surgery, would 

then assert that he was simply an orthopedic surgeon. The truth of the matter was that 

Hafner told the patient to lie, and Solomon buttressed the lie, by omitting to describe the 

inconsistency. The purpose of the Solomon-Hafner-TZ deceit was to support the element of 

Hafner's case that Kaul had allegedly misrepresented his qualifications to patients. It is 

significant, however, that TZ was the only patient from whom Hafner extracted such an 

allegation, a fact that undermines her argument, and Solomon's false finding of fact number 

eleven (11), that Kaul, "misrepresented his qualifications, not only on his website, but 

also in discussions with his patients." The relevant testimony is as below: 

"Q. How did you come to know about Dr. Kaul? A. My neighbor, M.H. recommended 

him. And she and I went and looked on his web site, you know, and just looked about 

things that he's done, and I seen that he had in Africa, that he had done some good 

things for kids in Africa. He said he was an orthopedic surgeon, and that's about alii 

can, you know, remember that's Q. Do you actually remember -- A. It looked 

appealing, you know." - Reference: Folder 8 (APPX F) - 419/1044 - 48:18-49:3. Of 

significance here is the fact that the patient, without being asked a question regarding her 

opinion of the website, used the same word, "appealing", that Hafner had frequently used 

to describe Kaul's website. Hafner put words into the mouth of TZ, but TZ dispensed them at 

the wrong time. 
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"Q. So you remember seeing that page of the web site; is that correct? A. Correct, 

correct. Q. If you look up towards the top middle of that page, do you remember 

seeing the information that is contained there? TIJDGE SOLOMON: Why don't you 

show her what you are talking about? Q. If you can read this into the record, these 

three lines? A. "Dr. Richard Kaul is a board certified minimally-invasive spine 

specialist. His area of expertise is the diagnosis and treatment of spinal conditions 

using minimally-invasive techniques. Dr. Kaul is passionate about his work and his 

aim is to provide the best comprehensive spine care with the emphasis being on a 

minimally-invasive in approach. His ultimate goal is to enable his patients the best 

opportunity to regain their quality of life." Q. And based upon seeing that, did that 

have any meaning or import to you, Dr. Kaul saying that he is a board certified 

minimally-invasive spine surgeon, did that -- A. That, yes. It sounds like he is, you 

know, a legitimate doctor and that he helps with-- how-- what words can I put this 

in? MR. WALKER: Your Honor, I have an objection. I believe it said board certified 

minimally-invasive specialist, not surgeon. THE WITNESS: Yes. It said specialist. 

JUDGE SOLOMON: Let me see the document. It does, it says, "Richard A. Kaul is a 

board certified minimally-invasive spine specialist." MS. HAFNER: I'm sorry. JUDGE 

SOLOMON: Here you go. BY MS. HAFNER: Q. Did those words, and what you just 

read cause you to see Dr. Kaul? A. Yes, and but I also saw he has got videos of-

there is one on him with New Jersey 12, explaining things that he does. He sounds 

like a good doctor, that he doesn't do any major surgeries. He is not -- minimally

invasive, I would not think of a, you know, a big surgery."- Reference: Folder 8 (APPX 

F)- 420/1044- 50:1-51:22. Of significance is the fact that the patient incorrectly testified 

that Kaul's website asserted that he was a "minimally invasive spine surgeon." These 

were words that Hafner inserted into the patient's mind, in order to have the patient provide 

testimony that supported her tendentious argument, that Kaul had allegedly misrepresented 

his qualifications by referring to himself as a minimally invasive spine surgeon. 

"Q. While you were in the initial consultation with Dr. Kaul, did he ever discuss with 

you his training or experience to perform either the testing or any kind of surgery? A. 

Not that I can remember, no."- Reference: Folder 8 (APPX F)- 420/1044- 53:3-7. This 

admission by the patient contradicts her earlier statement that Kaul had allegedly told her 

was an orthopedic surgeon. Hafner and the patient failed miserably to get their stories 

straight, and Solomon, Hafner's co-counsel, omitted this fraudulently colored inconsistency. 

The patient, as with all of Hafner's witnesses, took an oath, and then lied with impunity, with 

the realization that a license revocation would almost certainly guarantee a settlement in her 
104 

Case 2:16-cv-02364-KM-SCM   Document 225-1   Filed 01/17/18   Page 113 of 209 PageID: 5052



pending lawsuit against Kaul. 

222. At her initial consultation on January 21, 2010, respondent recommended nerve testing. She 

mentioned that he had a pleasant demeanor, which gained her trust, which Jed her to believe that 

he was qualified to perform minimally invasive surgery. She was directed for a a scan of the neck 

and an MRI or other testing {she could not recall specifically} of her back. After these tests, 

respondent recommended three epidural injections, which were done, but were ineffective in 

relieving her pain. 

223. When she saw respondent about her continuing pain, he told her that surgery would relieve it. 

He told her that he was going to insert two screws and scrape a disc that appeared to be bulging, 

that the surgery would last approximately forty-five minutes, and would only involve a small incision, 

about one inch in length. The patient stated that it was her clear understanding was that this was 

going to be a minor procedure, nothing more, and that she would be discharged the same day, 

followed by a minimal recovery period of about a week or so. The patient stated that she made it 

very clear to respondent that she would not agree to anything more significant. Although she smoked 

a pack of cigarettes a day, she stated that respondent never mentioned anything about smoking or 

its risks associated with surgery. 

223a. The OAL Judge mischaracterized the clinical notes, when he omitted the fact that 

Kaul had advised the patient of the risks and benefits associated with the surgery, "The 

patient was advised risks and benefits associated with the surgery which were 

described as including, but not limited to infection, nerve damage, bleeding, 

paralysis, failure to get better, possibility of getting worse, dural tears, headaches, 

and possibly death."- Reference: Folder 14 (Civil malpractice lawsuits)- Tara 

Zetterberg - 110726-TZ-FU. The OAL Judge omitted the fact that the detailed clinical note 

from July 26, 2011 and August 9, 2011, did not include any reference to the time the 

procedure would take, nor the length of the incision. The notes were comprehensive 

recitations of the discussions that were had with the patient, and include descriptions of the 

medical rationale, the risks, procedural details and possible outcomes, without any 

reference to time or incision length. The OAL Judge mischaracterized the trial record, 

when he stated, "she made it very clear to respondent that she would not agree to 

anything more significant." What the patient actually stated was, "I wouldn't have 

agreed to any big surgeries, you know."- Reference: Folder 8 (APPX F)- 421/1044-
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56:24-25. This grammatical difference has immense significance, in that Solomon's 

mischaracterization attempted to suggest that the patient actually told Kaul that if the 

procedure was, in her words "big", that she would not have proceeded, when in fact her 

statement implies that she did not speak the word, "big" to Kaul. The word "big" was 

likely placed in her head during her pre-hearing preparations by Hafner the purpose of 

which was to buttress Hafner's argument that Kaul did not discuss details of the 

procedures with the patients. This argument is contradicted by the clinical notes and 

signed consents, and by the testimony of patients, even those that testified for Hafner, 

"MS. HAFNER: On October 11th, 2005, Mr. JJ underwent a lumbar interbody fusion 

with a mesh cage. THE COURT: With a mesh cage. MS. HAFNER: Correct. At the L4-

5 and L5-S1. THE WITNESS: Can I -I'm sorry. THE COURT: I'm fine. Go ahead. A. 

When you brought out the mess - mess -the mesh cage, I remember him explaining 

that because we asked what that was and he said it was ground up cadaver bone or 

bones that they got and they put it in mesh and put that in your back. I do remember 

that." - Reference: Folder 8 (APPX F) - 390/1044 - 129:5-15. 

224. On September 19, 2011, respondent performed a fusion at L3-L4 with the insertion of five 

screws. The surgery took place at the NJSR Center. When T.Z. awakened from surgery, she was in 

excruciating pain. She was in so much pain that she could not get out of bed to get dressed when she 

was told that she was being discharged. Her husband, who was in the waiting room elsewhere in the 

facility, was notified by a nurse to bring pain medication she kept in her purse. Even that did not 

help. This was a pain she had never experienced before. In addition, she could not feel her right leg. 

She said that she had never had such a level of pain before this. Two nurses had to assist her in 

dressing. There were no discharge instructions and she was only given a telephone number to call if 

she had any problems. 

224a. The OAL Judge mischaracterized the clinical notes, when he omitted to reference 

the fact that the patient's file from the NJSR Surgical Center, included nursing notes that 

indicated the patient's pain level had met ASC standards for discharge. Had the pain level 

not met these standards, the nursing staff and anesthesiologist would not have permitted 

the patient to leave. The patient was given discharge instructions and these documents 

were submitted into evidence, and were known to the OAL Judge and Hafner. The nurses 

and anesthesiologist were never called as witnesses to corroborate the patient's testimony, 

and it was significant that the patient's pending lawsuit against Kaul presented an obvious 
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financial motivation for her to offer untruthful testimony. The patient testified that she was 

given a phone number, but the only documents on which the numbers were written were 

discharge instructions, which the patient denied receiving, but copies of which were 

submitted into evidence. 

225. On the date of the surgery, she and her husband arrived at the surgical center early in the 

morning for what was thought to be a forty-five-minute procedure. Instead, she left the surgery 

center around 5:00 or 6:00p.m. Her husband told her that she was in surgery for about six to seven 

hours. The ride home was excruciating-she was in extreme pain and felt nauseous. Her husband 

had to stop several times. Upon arriving home, she could not walk because the pain was so intense. 

Her husband called his father and together they placed her in a plastic chair and lifted her up the ten 

to twelve steps into her home. Once she was inside, she was placed in a recliner. 

225a. The OAL Judge misrepresented the clinical record when he omitted to state that 

nowhere in any of the clinical or nursing notes, was there any documentation that the 

patient had been told by any of the fifteen (15) plus clinical staff, that the procedure would 

last forty-five (45) minutes. The patient was interviewed by multiple nurses, physicians and 

administrative staff before the surgery, and in the none of the notes is it documented that 

she was told the procedure would last forty-five (45) minutes. In fact, when the patient was 

called the day before her surgery she was instructed by the nurse, that she would probably 

be discharged late afternoon/early evening. 

226. T.Z. called the telephone number given to her by the surgical center several times a day, for 

three or four days, but never received a response from respondent. Then, about two weeks later, she 

received a telephone call from the surgical center scheduling a follow-up visit. However, she never 

wanted to see respondent again. 

226a. The OAL Judge omitted to state that the patient did consult with one of the 

physicians who worked with Kaul, Dr. Nasr Shahid, who examined the patient on 

November 2, 2011, "Overall, the pain is now 6 on the scale of 0 to 10. There is some 

partial improvement but still she is coming out of the surgery."- Reference: Folder 

14 (Civil malpractice lawsuits)- Tara Zetterberg -111102-TZ-FU. The patient never told 

Dr. Shahid that her phone calls to the office had not been answered, and never told Dr. 

Shahid that she was forced to sleep in a recliner. Dr. Shahid made no observation that she 
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was using either a cane or a walker at her consult. In fact, the patient never told Dr. 

Shahid most of the things that she described almost eighteen months later in a legal 

proceeding, the outcome of which she understood, courtesy of Hafner, would assist her 

malpractice case. 

227. On December 24, 2011, T.Z. was taken to Pocono Hospital, where she was admitted, because 

she had severe difficulty walking. The pain and numbness to the inside of her legs and buttocks was 

worsening. An x-ray was taken and a blood test administered. She was also given pain medication. 

She said that a problem with her blood had developed, which, in turn, caused her legs to cramp. 

227a. The OAL Judge mischaracterized the clinical record by omitting to state that the 

radiological spine studies performed at Lehigh Valley Hospital, did not indicate that the 

screws were misplaced. Hafner was in possession of these studies, but did not provide 

them to Kaul's counsel. Similarly, the immediate post-operative x-rays taken by Kaul on 

September 19, 2011, indicated proper placement of the hardware, but this evidence was 

ignored by Solomon as was the fact that the patient was discharged from the hospital after 

just hydration and analgesia. The hospital doctors after having reviewed all of the evidence 

believed it was safe to discharge her home, without any further diagnostic testing or 

surgical intervention to remove or reposition the screws. 

228. When she first saw respondent, she was under the impression that he was going to reduce a 

bulging disc. However, while at Pocono Hospital, she was informed that the entire disc had been 

removed. She also learned that five screws, instead of two, had been inserted. 

229. From Pocono Hospital, she was transferred by ambulance to Lehigh Valley Hospital, where 

again blood tests were administered. Attempts were made to call respondent. T.Z. was kept at 

Lehigh Valley Hospital for about three or four days to treat the blood disorder. Upon discharge, she 

was told to follow up with respondent, but she wanted nothing more to do with him. It was then 

that she learned that respondent was not an orthopedist, as she had initially thought, but an 

anesthesiologist. 

229a. The OAL Judge omitted a glaring inconsistency in the patient's testimony, regarding 

her understanding of Kaul's qualifications. When she was asked why she chose Kaul, she 
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described visiting his website and under direction from Hafner, read into the record text 

from the site, "Dr. Richard Kaul is a board certified minimally-invasive spine 

specialist. His area of expertise is the diagnosis and treatment of spinal conditions 

using minimally-invasive techniques."- Reference: Folder 8 (APPX F)- 420/1044-

50:11-15. Nowhere on Kaul's site did it state he was an orthopedist, but the patient 

testified, "THE WITNESS: After, no, I don't believe I did because of what I had seen, I 

didn't want to go back. I found out that he wasn't an orthopedic doctor." -

Reference: Folder 8 (APPX F)- 427/1044-80:15-18. The patient did return to Kaul's 

office on November 2, 2011, and was most likely coached by Hafner to state that she 

thought Kaul was an orthopedist. Kaul's practice was to direct his patients to his website, in 

order that they could inform themselves of his education, training and qualifications. 

230. On October 14, 2011, after noticing oozing from one of the incisions left by respondent_ she 

consulted Brian Morse, D.O., who performed nerve testing on her legs. They did not respond. He 

recommended that she see George Naseef, M.D., an orthopedic surgeon. She saw Dr. Naseef on 

November 17, 2011, complaining of difficulty in walking, leg numbness, her right ankle giving out 

(going off to the side), and loss of balance, particularly on non-flat surfaces. She brought with her the 

films of her CT scan taken at Pocono Hospital. Dr. Naseef told her that two screws had penetrated 

the nerve in her spine and that she needed surgery. He also mentioned that the oozing at the 

incision site signified infection which needed to be resolved before he could operate. The patient 

then underwent a week or two of treatment to clear the infection. 

230a. The OAL Judge omitted the fact that no bacteriological evidence of infection was 

ever found, and that the exudation was simply normal post-operative serosanguinous fluid. 

Dr. Morse was never called to testify as a witness, but Solomon included the patient's 

recollection of Morse's alleged comments about the result of the EMG/NCV, "Q. Do you 

remember if he explained to you the findings of that electrodiagnostic examination? 

A. There were nerves in my legs that weren't responding, because I was having 

numbness and my right ankle had no reflex."- Reference: Folder 8 (APPX F)-

428/1044-83:5-10. 

Solomon's deceitfulness is evident in the fact that instead of using the patient's words, he 

made the statement, "They did not respond.", in an attempt to suggest that Morse had 

made this conclusion. The recurring issue of Solomon permitting Hafner to enter hearsay 

evidence presented itself at the start of the proceedings. On April 17, 2013, Solomon 
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permitted Przybylski to testify about Morse's EMG/NCV report, over the strenuous 

objection of Kaul's attorney, "So now what they want to do is they want to say, look, 

here you go, TZ here you go, consider this. And let him testify outside his report 

without a hearsay exception as a business record because, by the way, we're in the 

OAL office and it's very liberal and carefree. Absolutely not, Judge. It's 

fundamentally unfair ... So we got to cut it off somewhere. Somewhere there has to 

be some level of fairness."- Reference: Folder 8 (APPX F)- 257/1044- 62:14-24. 

To illustrate the confusion of fact that this caused, Solomon stated that Morse performed 

the EMG/NCV on October 14, 2011, but Przybylski testified, "It is a document of a Dr. 

Morse, M-o-r-s-e. This is the result of the EMG and nerve conduction study that was 

requested by Dr. Kaul's partner, Dr. Shahid, in the 11/2/2011 follow-up consultation 

in which I testified that he requested bilateral lower limb EMGs. So to close the loop, 

this document is in my opinion relevant." -Reference: Folder 8 (APPX F)- 257/1044-

63:22-64:3. The patient never told Dr. Shahid, at the consultation on November 2, 2011, 

that she had undergone an EMG/NCV with Dr. Morse on October 14, 2011 or that she had 

an appointment with Dr. Naseef on November 17, 2011. The patient withheld this critical 

information. The patient testified regarding her appointment with Naseef, "We called the 

doctor. I went to - I had an appointment went to see him again, and he said it looks 

like an infection. So he said he couldn't do surgery until that was cleared up."

Reference: Folder 8 (APPX F)- 429/1044-89:17-20. This exchange occurred in late 

November/early December. However, when the patient saw Dr. Shahid on November 2, 

2011, his examination findings stated, "After removing the brace, there is a healed 

incision. No signs of infection or would dehiscence or any redness noted in the 

midline nor on the iliac crest autograft harvesting area."- Reference- Folder 14 (Civil 

malpractice lawsuits)- Tara Zetterberg -111102-TZ-FU. The OAL Judge willfully 

mischaracterized the clinical record, by failing to note that none of the blood cultures or 

swabs, detected any pathological organisms or signs of infection, such as a markedly 

increased white cell count. The CT scan and the radiological report from Pocono Hospital 

did not indicate that the screws were misplaced, and if they had been, then the hospital 

doctors would not have discharged the patient, and would have organized an internal 

consultation to evaluate the screw position. 

231. On January 30, 2012, Dr. Naseef performed a revision surgery at Morristown Memorial 

Hospital. 
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! 232. During these proceedings, T.Z. was asked to display the scars left by respondent. One scar was 

vertical at the midline of the low back, and measured approximately eight inches. There was also a 

horizontal scar to the left of the eight-inch scar, which measured about two inches. The smaller scar 

was the site of the infection. 

232a. The OAL Judge mischaracterized the clinical notes by stating that, "the smaller 

scar was the site of the infection." The patient never had an infection. The OAL Judge, 

Hafner and the patient engaged in courtroom theatricals with their well rehearsed routine of 

having the patients expose their torsos, at which point the OAL Judge commenced a 

wound description diatribe, that occupied at least eight pages of transcript. The length of 

the skin incision, as testified to by Kaul's experts, has no relevance to the defining feature 

of minimally invasive spine surgery, which is that of minimal muscle dissection. The fact 

that the patient underwent a minimally invasive procedure is evidenced by the minimal 

blood loss of less than 1 OOcc. The technique Kaul employed involved a skin incision that 

permitted a minimally invasive placement of screws and interbody devices. Dissection of 

skin is associated with almost no post-operative pain, and in this case, the length facilitated 

the procedure. Kaul, as his clinical notes indicate, never discussed the time or the length of 

the incision- Reference: Folder 8 (APPX F) - 902/1044- 42:3-9. 

233. In her past medical history, T.Z. had lower back surgery in 2002 or 2004 (she could not recall the 

specific year), during which an artificial disc was inserted through her abdomen. 

234. As the result of respondent's surgery, she had to use a walker for about six months for balance, 

which she began using immediately following the surgery. After six months, she used a cane daily, 

also for balance. For months, her husband had to escort her to the bathroom, where she used a 

specially raised toilet seat. This lasted for several months. In addition her feet have become 

positioned outward. The inner sides of her legs remain numb and she continues to have back pain. 

She stated that no day is a good day. Her pain starts upon awakening and worsens as the day 

progresses. 

234a. The OAL Judge mischaracterized the clinical record, when he omitted the fact that 

the patient lied about her pre-op discussion with Kaul, "Q. Did he tell you that there 

would be pain afterwards, after the surgery? A. I don't recall him saying that, no."

Reference: Folder 8 (APPX F) - 432/1044- 101:20-22. However, the clinical notes dated 
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July 26, 2011 and August 9, 2011 stated, "The patient was advised risks and benefits 

associated with the surgery which were described as including, but not limited to 

infection, nerve damage, bleeding, paralysis, failure to get better, possibility of 

getting worse, dural tears, headaches, and possibly death."- Reference: Folder 14 

(Civil malpractice lawsuits)- Tara Zetterberg- 110726-TZ-FU. The patient was selective 

in her recollection of the facts. The OAL Judge failed to identify the inconsistency between 

the patient's testimony regarding the use of a walker and the fact that when she was 

examined by Dr. Shahid on November 2, 2011, he did not note that she was either using a 

walker that day or that she reported ever having to use a walker. Similarly, the patient did 

not testify that she had to use a walker when she consulted with Naseef on November 17, 

2011, and in fact his clinical note does not indicate that she was using a walker. The 

patient and her husband testified that she had to use a modified toilet seat, but this detail, 

forensically described by Solomon, was never communicated to Dr. Shahid. 

235. It was noted by the undersigned that when she approached and left the witness stand, she used 

a cane and ambulated very slowly. She also brought a pillow to sit on and was sobbing throughout 

most of her testimony. 

235a. The OAL Judge omitted from his opinion the fact that the patient had a pending 

lawsuit, that Hafner advised her, would result to a monetary settlement if Kaul had his 

license revoked, an event made more likely if she cried and walked slowly in court. Kaul 

did not obtain surveillance footage on this patient, as he did in a number of other cases, in 

which the claimants were filmed engaging in activities that they alleged they could not 

perform. In fact, because Solomon revoked Kaul's license, a number of the pending 

lawsuits, that the insurance carrier had initially agreed to litigate, including that of this 

patient, were settled. 

236. Her husband, M.Z., also testified. He accompanied T.Z. to her initial consultation with 

respondent. He specifically recalled respondent telling them that the procedure would last about 

forty-five minutes and would involve a three-quarter-inch incision. 

236a. The OAL Judge mischaracterized the clinical record, by omitting to state that the 

clinical notes of July 26, 2011 and August 9, 2011, did not indicate that Kaul had discussed 

the operative time or the length of the incision. The notes detail the multiple risks that Kaul 

discussed with the patient including death. Hafner's argument that Kaul deceived the 
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patient and her husband, was logically inconsistent with the fact that he advised them that 

death was a possibility, "The patient was advised risks and benefits associated with 

the surgery which were described as including, but not limited to infection, nerve 

damage, bleeding, paralysis, failure to get better, possibility of getting worse, dural 

tears, headaches, and possibly death."- Reference: Folder 14 (Civil malpractice 

lawsuits) -110726-TZ-FU. A physician, who might be trying to encourage a patient to 

undergo surgery, would not tell them that death was a possible complication. 

237. On the date of surgery, he and his wife arrived at the surgery center around 6:30 or 7:00a.m. 

After an IV was inserted, respondent spoke to both of them, confirming that recovery would be 

minimal, about three or four days. M.Z. stated that his wife went into surgery at approximately 8:00 

a.m. and came out around 4:55p.m. 

237a. The OAL Judge mischaracterized the clinical record, by omitting to state in his 

opinion that the patient signed a consent form on the morning of the surgery that contained 

an explanation of the same risks that Kaul had explained on August 9, 2011. Nowhere in 

the consent form, or the August 9, 2011 clinical note, does it state that the recovery would 

be three to four days, that the procedure would take forty-five minutes or that the incision 

would be one inch. In fact, in the operative note dated September 19, 2011, in the 

INDICATION FOR PROCEDURE section, it is evident what Kaul discussed, and what he 

did not discuss- Reference: Folder 14 (Civil malpractice lawsuits)- Tara Zetterberg-

110919-TZ-OR. 

238. When his wife came out of surgery, M.Z. was summoned to the recovery area, located on a 

different floor of the facility. As soon as he arrived on the floor, he could hear his wife screaming in 

pain. The surgical center would not give her any more pain medication, and discharged her. When 

they left the facility, T.Z. was in a wheelchair. M.Z. had to lift her out of the chair and place her into 

the car. The ride home was agonizing. His wife cried and screamed. 

238a. The OAL Judge, despite warning Hafner against the introduction of hearsay 

evidence, entered such evidence into his opinion, "MR. WALKER: Objection. THE 

WITNESS: I'm sorry. MR. WALKER: Hearsay. JUDGE SOLOMON: Other than what 

she specifically said, as a result of what she said, what did you do? THE WITNESS: 

I'm sorry. Can you say that again. JUDGE SOLOMON: All right, Ms. Hafner, maybe 

you want to move on. We can't really have conversations between people who are 
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I not here. You are here but the nurse isn't here. THE WITNESS: Okay, okay. Got you, 

got you. We got out of the elevator when I was told -BY MS HAFNER: Q. Based 

upon what the nurse might have -A. The nurse told me, she told me we can't give 

her anymore pain medication. We gave her all we can give her and - MR. WALKER: 

Same objection, your Honor. THE WITNESS: Okay. JUDGE SOLOMON: All right. I'm 

going to disregard the comment."- Reference: Folder 8 (APPX F)- 438/1044-122:5-

123:7. The OAL Judge ignored the rules of evidence and took action that contradicted his 

statement. The OAL Judge mischaracterized the clinical record by failing to state that 

neither the nursing notes nor the follow up consultation by Dr. Shahid on November 2, 

2011, included any description that the patient "cried and screamed" during the journey 

home. In fact, these details cannot be found in any part of the clinical record, and their first 

appearance was on May 3, 2013, as part of the testimony the patient had rehearsed with 

Hafner. 

239. He stated that T.Z. is now essentially confined to a recliner. She does not even sleep in bed. He 

also confirmed the length of the eight-inch and the two-inch scars left by respondent, mentioning 

that prior to treating with respondent, T.Z. had no scars on her back. A prior spinal procedure was 

performed through her abdomen. 

239a. The OAL Judge mischaracterized the clinical record, when he omitted the fact that 

Dr. Shahid's clinical note, dated November 2, 2011, did not state that the patient used a 

recliner. In fact, the patient never told any of the other physicians with whom she consulted 

that she used a recliner, and nowhere in any of the clinical notes is it documented that the 

patient used a recliner. The first mention of a recliner was on May 3, 2013, during her 

courtroom performance, a performance Hafner had advised her, would assist in the 

revocation of Kaul's license, an event she knew would cause her to profit from her pending 

malpractice case. As detailed above, the length of the scar has no clinical or surgical 

relevance to the minimally invasive surgical technique, and it was not part of the multiple 

discussions that Kaul had with the patient. In fact, nowhere in the record is there any 

documentation that indicates there was any communication about the length of the scar, 

and even more tellingly no such discussions can be found in any of the clinical files from 

Kaul that were submitted into evidence. 
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GeorgeS. Naseef/11. M.D. 

240. Petitioner called GeorgeS. Naseef Ill, M.D., a board-certified orthopedic surgeon, to testify. 

Dr. Naseef, who has hospital privileges at several hospitals, including Morristown Memorial 

Hospital, Overlook Medical Center, and St. Barnabas Medical Center, performed corrective surgery 

on T.Z. 

241. His initial consultation with her was on November 17, 2011. She was in a great deal of pain 

following a prior surgery and had lost her S-1 reflex, had tingling and numbing and could not put 

her foot down. She brought prior CT scan films with her and he recommended an MRI. (P-74 thru 

P-88 at T.Z. 0116 and 0117.) 

241 a. The OAL Judge mischaracterized the trial record, by omitting the fact that Naseef's 

interpretation of the CT scan from Lehigh Valley Hospital was at odds with the radiologist's 

report, which did not find that the screws were misplaced. The radiologist's report was in 

Hafner's possession, but she withheld it from Kaul's counsel. 

242. T.Z. returned to Dr. Naseef on December 1, 2011, continuing to have severe right S-1 

radiculopathy and weakness. She also complained about drainage from the iliac-crest wound site, 

which she described as greenish in color. Upon examining the images (/d. at T.Z. 0155), Dr. Naseef 

determined that the L-3 screws were not in proper line and the right S-1 screw was in the S-1 

nerve root, not in the pedicle. Both L-3 screws and the right S-1 screw had perforated the bone 

and were in the nerve canal. He rendered a diagnosis of mal-positioning of hardware, but before 

performing corrective surgery, the infection had to be eliminated. 

242a. The OAL Judge omitted from his opinion the fact that the patient decided not to be 

admitted on November 17, 2011, because of Thanksgiving, despite the alleged severity of 

her pain. Naseef admitted that no evidence of infection was ever found, "We were never 

sure that it was an infection ... but I don't know if the cultures ever grew out 

anything positive, to tell you the truth."- Reference: Folder 8 (APPX F)- 494/1044-

22:12-16. The OAL Judge misrepresented the trial record with a statement that suggested 

an infection was actually present, "He rendered diagnosis of mal-positioning of 

hardware, but before performing corrective surgery, the infection had to be 

eliminated." The OAL Judge, whose frequent interjections and line of questioning, on 
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behalf of Hafner, failed to ask Naseef about the radiologist's report of the CT performed at 

Lehigh Valley Hospital, which Hafner knew did not state that the screws were mal

positioned. 

243. During surgery on January 30, 2012, Dr. Naseef noted that the right and left L-3 screws were 

in the canal, and the right S-1 screw was grossly rna/positioned and in the canal. {ld. at T.Z. 0135 

to 0138.) Once the right S-1 screw was removed, nerve function immediately returned to the 

patient's leg. His post-operative diagnosis included malposition of hardware and painful 

hardware, and bilateral lower extremity radiculopathy. (/d. at T.Z. 0135.} He stated that of the 

five screws inserted, only one was positioned correctly. 

243a. Naseef produced no evidence of any intra-operative films that verified his description 

of what he allegedly found when he operated on the patient. In fact, he admitted on May 

10,2013, that he had never viewed the intra-operative films that Kaul had obtained during 

the September 19, 2011 surgery, "Q. Okay. Did you happen to view the X-rays taken 

by Dr. Kaul? A. No.",- Reference: Folder 8 (APPX F)- 498/1044-39:8-10, which if he 

had done, would have confirmed that the screws were all properly placed. The OAL Judge 

omitted this detail from his opinion. Naseef admitted that Kaul's operative report, indicating 

normal intra-operative neurophysiological monitoring, was evidence that the screws had 

been placed properly, "Q. Well, I am asking a hypothetical question. A. Hypothetically, 

if you produce a neurophysiological report from a neurologist that says it was 

normal then I would guess that the screws were fine."- Reference: Folder 8 (APPX F) 

- 498/1044 - 41 :6-11. Kaul's clinical note from September 19, 2011, stated, "Throughout 

the procedure intraoperative neurophysiological monitoring was carried out and this 

was seen to be within normal limits throughout the procedure. In addition, 

neurological monitoring discogram [sic] was used for pedicle screw placement to 

insure [sic] that no breech of pedicles had occurred."- Reference: Folder 14 (Civil 

malpractice lawsuits) -110919-TZ-FU. The Neurophysiological Intraoperative Monitoring 

Interpretive Report, dated September 19, 2011, concluded, "Unremarkable study." i.e. no 

evidence of nerve involvement, damage or impingement, a finding consistent with the x

rays Kaul obtained at the end of the procedure, and the report of the radiologist regarding 

the spine CT performed at Lehigh Valley Hospital. There simply was no evidence of either 

infection or screw malposition, but Naseef, as with other so called 'revision' surgeons 

operated unnecessarily, and seemingly to provide evidence in support of Hafner's case. 
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244. Petitioner produced Alfred A. Steinberger, M.D., a board-certified neurosurgeon. Dr. 

Steinberger, who is licensed in New Jersey, graduated from Columbia University Medical School, 

where he completed a neurosurgical residency. He has hospital privileges at Englewood Hospital, 

Hackensack University Medical Center, and Mt. Sinai Hospital in New York City. He has never had 

any negative actions taken against his license or hospital privileges. His medical practice is 

devoted exclusively to spinal surgeries. 

245. On January 4, 2006, he had a neurosurgical consultation with patient J.J., who had a 

complaint of radiating left-leg pain. The patient stated that after he underwent surgery with 

respondent, he had developed numbness, pain and weakness in his left leg, with a left=foot drop 

and profound weakness in the foot, which he did not experience prior to the surgery. His pain was 

in the low back, radiating down the left buttock and hip region to the left thigh, into the shin and 

calf, and into the foot and toes. The patient produced a CT scan that was done on December 22, 

2005, after his surgery with respondent, which showed instrumentation at L4 to 51. Dr. 

Steinberger thought the left L5 screw could have been medially placed. There also appeared high

density material at the interspace at L4-5 compatible with an allograft, which extended into the 

left neural foramen. (P-20 at J.J. 0610 to 0612.) 

245a. The OAL Judge mischaracterized the clinical record by omitting to include the fact 

that after Kaul's surgery, the patient returned to work, pain free, but slipped and fell at the 

work site. However, in contravention of Kaul's post-operative clinical orders, the 

chiropractor, John Ford, performed a spinal manipulation on December 2, 2005, that 

allegedly caused the patient extreme pain and caused him to shout, "He broke my 

fusion".- Reference: Folder 8 (APPX F)- 405/1044- 188:3-5. The chiropractor 

immediately sent the injured patent to Kaul, but withheld information about the fall and 

manipulation, and instructed Jarrell to do the same. Kaul ordered a CT scan to ascertain 

the cause of the pain. The fraud that was committed on Kaul by Ford is now the subject 

matter of Kaul v Jarrell- Reference: Folder 12 (APPX J)- 457/1044. The L5 screw was 

within the pedicle, as per the radiology report, and not as Steinberger falsely testified, 

"medially placed". The MRI performed on December 22, 2005 stated, "Additionally, the 

left pedicle screw at LS is medially located within the pedicle." -Reference: Folder 14 

(Civil malpractice lawsuits)- James Jarrell- 051226-JJ-FU. 
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246. Upon further imaging studies, including a lumbar myelogram I CT scan_ Or. Steinberger 

noted that the pedicle wall had been breached with a screw. He recommended surgery to remove 

the material that had exuded into the foramen and to replace the screws, which had been 

improperly inserted by respondent. In addition_ there was compression of the nerves on the left 

side of the spine, also caused by respondent's surgery on October 11, 2005. 

246a. Steinberger's surgery was unnecessary, and was performed before the prior fusion 

had been given the opportunity to heal, which is at least six (6) months. The 

ineffectiveness of his surgery is referenced in Kaul v Jarrell, in which it alleged his 

operations exacerbated the patient's pain, because he disrupted a healing fusion, as was 

noted in an x-ray obtained on October 28, 2005 - Reference: Folder 14 (Civil malpractice 

lawsuits)- James Jarrell- 051107-JJ-FU. 

247. During surgery on January 31, 2006, Dr. Steinberger found an unstable construct. He noted 

that the screws were not in proper position since they were inserted medially rather than straight. 

He removed the previous instrumentation at L4, LS and 51 and drilled new holes at LS and 51 for 

replacement screws. During the surgery, he found that the nerve roots at the L4-5 foramen and 

the LS-51 foramen had been severely compressed. He mentioned that if he had not done a 

decompression, there could have been a resultant paralysis. (/d. at 1.1. 0632 and 0633.} 

247a. The OAL Judge mischaracterized the clinical record, when he omitted to include that 

an x-ray taken on October 28, 2005, stated, "IMPRESSION: STABLE FUSION OF L4-

51"- Reference: Folder 14 (Civil malpractice lawsuits)- James Jarrell- 051107-JJ-FU. 

This test was performed less than one month after the surgery. Steinberger's description of 

the surgery was a fraud. There was no instability, the screws did not need replacing and 

the reason he gave for removing the interbody graft was that he was not "familiar" with 

the device.- Reference: Folder 8 (APPX F)- 395/1044-146:2-5. In late 2005/early 2006 

Jarrell was referred to Steinberger by attorney, Lewis Stein, now a defendant in Kaul v 

Christie, with instructions that surgery would facilitate the legal case. Jarrell was referred to 

Stein by Ford, who wanted to shift the liabilty for the injury to Kaul. 

248. On March 22, 2011, Dr. Steinberger performed another surgery since the patient still 

complained of pain. Subsequently, finding that a fusion had successfully occurred for his revision 
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surgery, he removed all of the hardware he had inserted. (I d. at J.J. 0603 and 0604.) 

248a. The OAL Judge mischaracterized the trial record when he omitted to include 

testimony that Jarrell continued to remain in pain after Steinberger had operated on him on 

multiple occasions, "Q. So you removed the hardware because he told you he no 

longer needed it? A. No, I removed the hardware because he was still having pain 

and he didn't need it anymore" ... Q. But in both cases, the perfectly placed screws 

with no compression, and the screw was placed medially, both result in a patient 

experiencing pain, right? A. Yes."- Reference: Folder 8 (APPX F)- 511/1044-9:7-11. 

249. He further added that, based upon the CT scan in 2005, respondent should have been aware 

that there were medially placed screws and material compressing L4-5, and that surgery should 

have been done within twenty-four hours of the onset of the patient's foot drop. According to the 

patient's history, he had no difficulties with his left foot prior to treating with respondent, but 

afterwards was left with a left-foot drop. Dr. Steinberger stated that by the time he saw the 

patient, the /eft-foot drop had become a permanent condition, which should have been resolved 

early on. 

249a. The OAL Judge and Steinberger misrepresented and grossly mischaracterized the 

clinical record, when they stated that the L5 screw was misplaced. It was not. It was within 

the pedicle. The patient had the fusion on October 11, 2005 and as the operative note 

indicates, "The patient was taken to the recovery room and subsequently discharged 

in a stable neurological and cardiovascular state."- Reference: Folder 14 (Civil 

malpractice lawsuits)- James Jarrell- 051 011-JJ-OR. The patient was followed up on 

November 7, 2005 and was noted to be, "doing very well postoperatively. He is back to 

work. Will continue the home exercise program. A recent x-ray indicated good 

fusion implant position and screw placement. He will return in 4 weeks."-

Reference: Folder 14 (Civil malpractice lawsuits)- 051107-JJ-FU. The patient was then 

followed up on December 2, 2005, "The patient had an episode at work where he 

tripped and fell. He was brought to see Dr. Ford, who started physical therapy 

massage ... Additionally a CAT scan has been ordered to insure there is no 

displacement of hardware."- Reference: Folder 14 (Civil malpractice lawsuits)-

051202-JJ-FU. The CAT scan was performed on December 22, 2005 and the patient was 

seen on December 26, 2005, "A CAT scan was performed on Friday, which indicated 

that there was an extrusion of the implant into the neuro-foraminal space, exiting L4-
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5, left side ... the pedicle screw at L5 on the left side had been reported as being 

medial within the pedicle ... the patient will be scheduled for a minimally invasive 

neuroforaminal decompression of the exiting L4 nerve root, left side." - Reference: 

Folder 14 (Civil malpractice lawsuits)- 051226-JJ-FU. The patient never required removal 

of the hardware, but instead chose to sue Kaul on Ford's recommendation, and treat with 

Steinberger, who, technically incapable of performing a minimally invasive decompression, 

performed the wrong procedure, by removing the hardware. Steinberger admitted, on May 

20, 2013, his difficulty with minimally invasive spine surgery, "Q. Dr. Steinberger, you 

said that you no longer perform minimally invasive spinal procedures; is that 

correct? A. Correct Q. When did you stop doing minimally invasive spinal 

procedures? A. In the past year or two ... I had to redo many patients who have had 

minimally invasive surgery."- Reference: Folder 8 (APPX F)- 510/1044-4:2-15 

Kenneth J. Rejqer. M.D. 

250. Petitioner called Kenneth J. Reiger, M.D., a board-certified orthopedic surgeon, who testified 

by telephone. Dr. Reiger graduated from Columbia University Medical School, where he did a 

residency in orthopedic surgery. This was followed by a fellowship in orthopedic surgery at the 

University of Louisville. He became certified as an orthopedic surgeon in 2009 or 2010 (he was not 

certain which year). He has hospital privileges at Morristown Memorial Hospital, Overlook 

Medical Center and St. Barnabas Medical Center for surgeries of the spine. He stated that his 

medical practice is exclusively devoted to surgery of the spine, performing on average 220 spinal 

surgeries a year. 

250a. The OAL Judge in regards to permitting the so called 'revision' surgeons to 

telephonically testify, misrepresented the trial record when he stated on May 20, 2013, "I 

believe you did say at the beginning of these proceedings even before Dr. 

Przybylski who was the first witness to testify that you anticipate using telephonic 

testimony; am I correct in that recollection? A. Yes." -Reference: Folder 8 (APPX F)-

514/1044- 21:8-13. This Solomon-Hafner exchange was a lie. The actual exchange was, 

"THE COURT: I understand that, but do you have any plan to have Dr. Rieger here? 

MS. HAFNER: there's always a plan, your Honor. I can't tell you he's going to be 

here in the person."- Reference: Folder 8 (APPX F) -177/1044- 18:13-17. Hafner 

knew, on April16, 2013, that Rieger had no intention of appearing in person, and on May 

20, 2013, fabricated the "emergency surgery" excuse, "MS. HAFNER: Yes, Dr. 
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Kenneth Rieger who we have on hold to testify today if your Honor grants it. The 

patient had surgery that began I believe on Thursday of last week, and it was an 

emergent surgery for a complication and the surgery had to be postponed. My 

recollection is that the patient had to get a blood transfusion in order to in fact have 

the surgery. Since it was postponed he then looked at his schedule to see what 

openings he had. The opening, when he was supposed to come here and testify 

would be tomorrow at 2:30. However, the patient still needs the surgery and so they 

asked, and they felt very bad about this, to ask if they could do it by telephone 

today."- Reference: Folder 8 (APPX F)- 514/1044-19:23-20:13. Hafner's tale was a 

complete fraud, as there is no clinical scenario in which a case that is an emergency, 

suddenly becomes elective, because the patient requires a blood transfusion. If blood is 

needed then it is transfused both pre and intra-operatively, and the clinical problem that 

requires emergent attention, is not subjugated to an elective procedure. Hafner's deceitful 

misconduct was also evident in the fact that she characterized Rieger's inability to appear 

by stating that, "~felt bad", a slip in which she also knew that Emami had no intention 

of appearing in person either. Similarly, Hafner's comments on Apri116, 2013, that she was 

not sure that Rieger and Emami would appear were consistent with the fact that both she 

and they knew they would not appear, and therefore, their expressions of feeling bad were 

not consistent with the actions they knew they were going to take. The purpose of Hafner's 

deceit was to allow Przybylski to prematurely testify about Rieger's clinical notes, and thus 

permit the introduction of hearsay evidence, "Q. Dr. Przybylski, did you also have an 

opportunity to review the records of Dr. Kenneth Rieger? A. I did ... MR. SHAW: 

Judge, I just have an objection. I wasn't able to catch up. I believe this relates to 

Plaintiff's Exhibit 39 which says patient record of Kenneth Rieger and that was 

another exhibit that you held with regard to admission based on Dr. Rieger coming 

in as an expert. So we're once again faced with the same Stein berger-like issue 

where he's opining, the doctor is about other people's conclusions or their findings 

... THE COURT: I understand that, but do you have any plan to have Dr. Rieger here? 

MS. HAFNER: There's always a plan, your Honor. I can't tell you he's going to be 

here in the person."- Reference: Folder 8 (APPX F)- 176/1044-17:11-18:17. Solomon 

allowed the introduction of the hearsay evidence. Solomon's complicity in Hafner's legal 

chicanery, was also evidenced by the fact that when he engaged in the charade of 

applying the appropriate legal questions, to determine whether Rieger would be allowed to 

testify telephonically, he answered only one question out of four, "THE COURT: I will rule 

regarding telephonic telephone, it's governed by NJAC 1 :1-16,8(e), subparagraph 
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(e), and it lists several factors that may be grounds for cause to order such 

telephonic testimony. 1. Is whether all of the parties consent to taking of telephone 

testimony; Number 2 whether credibility is an issue; Number 3, the significance of 

the witness' testimony; Number 4, the reason for the request to take testimony by 

telephone; And lastly, any other relevant factors." 

Solomon addressed only the issue of credibility, but ignored all of the other questions, 

knowing that Kaul did not consent, that the proceedings would lead to the revocation of 

Kaul's license, and loss of livelihood, and knowing that Hafner's "emergency surgery" 

tale was a fraud. 

251. His initial consultation with patient L.M. was on May 25, 2012. The patient was in extreme 

discomfort, with back and leg pain and searing pain down her legs. She also had a right-foot drop. 

(P-39 at L.M. 1472 and 1473.) 

251 a. The OAL Judge mischaracterized the clinical record, by failing to reference Kaul's 

clinical notes that had been provided to Rieger, in which the patient's neurological status is 

described, "Throughout the procedure neurological monitoring was used and seen 

to be within normal limits without evidence of any neural injury"- The patient states 

that she has definite improvement in her ability to walk and her ability to function -

The patient has made excellent progress in the postsurgical phase -The patient has 

made excellent progress in the postsurgical phase."- Reference: Folder 14 (Civil 

malpractice lawsuits)- 120323-LM-OR + 12041 0-LM-FU + 120515-LM-FU. The patient 

consulted with Rieger on May 25, 2012, a fact she did not communicate to Kaul on June 5, 

2012, the reasonable inference being that she was instructed by Hafner to conceal the 

information from Kaul. The patient had no evidence of foot drop at any of the post

operative consults, and Rieger produced no neurophysiological evidence to support his 

claim that the patient had right foot drop. 

252. On his examination of the patient, Dr. Reiger noticed a single midline incision of 

approximately six inches. X-rays were taken of the cervical and lumbar spine. He noted a prior 

cervical fusion, satisfactorily performed in 2003. In the low back, however, he discovered that 

hardware, placed over four vertebrae, did not seem to be properly positioned and that fusion had 

not occurred. He ordered a CT scan of the lumbar spine. The patient told him that in March 2012 

she underwent a six-hour L3-51 instrumented fusion and was told to return a week later for a 
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further surgery. The second surgery also lasted approximately six hours. The patient reported that 

she had been in severe debilitating pain since these surgeries. (Ibid.) 

252a. The OAL Judge misrepresented the trial record when he stated, "In the low back, 

however, he discovered that hardware, placed over four vertebrae, did not seem to 

be properly positioned." Rieger did not describe the position of the hardware (screws 

and rods), and what he actually stated was, "THE COURT: I'm sorry, what was in 

questionable position? A. The interbody graft that had been placed in the front of 

the spine from the back."- Reference: Folder 8 (APPX F)- 517/1044-30:16-19. 

Rieger gave knowingly false testimony when he described his interpretation of the lumbar 

x-rays as not indicating the presence of "successful healing".- Reference: Folder 8 

(APPX F)- 517/1044-30:8-9. Rieger knew, or ought to have known, that x-rays are not 

the diagnostic standard of care in determining whether or not spinal fusion has occurred. 

The OAL judge mischaracterized the clinical record when he failed to identify the 

inconsistency between what the patient allegedly told Rieger, and what she told Kaul, 

regarding her pain level. The OAL Judge failed to note that the patient had a pending 

lawsuit against Kaul, from which she understood she would profit, if Kaul's license was 

revoked, an issue for the patient of secondary gain. Hafner had also advised the patient 

that the more damning her testimony, the more likely it was that Kaul's license would be 

revoked. 

253. On June 13, 2012, he and the patient reviewed the CT results, which showed that the right 51 

screw was placed improperly and was impinging on the nerve and that there was no evidence of 

fusion from L-3 to S-1. (fd. at L.M. 1469 and 1470.) 

253a. The OAL Judge mischaracterized the trial record, when he omitted a critical piece of 

evidence that of the radiologist's report of the CT scan, which according to Rieger stated, 

"No pseudoarthrosis is noted at this level; that means that there does not appear to 

be-they are saying that there is not a failure to heal and that there is bone cement 

at that disc space."- Reference: Folder 8 (APPX F)- 517/1044-33:2-5. The radiologist 

had interpreted the CT scan as indicating that a fusion had occurred, The OAL Judge also 

failed to note that the radiologist did not find that any of the screws were improperly placed. 

254. At consultation on June 13, 2012, Dr. Reiger advised the patient of the need for corrective 
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surgery. She still had a right-foot drop, which based upon the patient's history, occurred 

immediately after the prior surgery with respondent. Since the patient had undergone spinal 

surgeries previously, she deferred surgery to allow for a possible fusion, which never happened. 

254a. The OAL Judge misrepresented the trial record when he stated, "Since the patient 

had undergone spinal surgeries previously, she deferred surgery to allow for a 

possible fusion, which never happened." This statement, other than being a false 

representation of the record, is completely illogical, in the context of the story told, which is 

that the patient went to see Rieger in May 2012, in order to seek a second opinion for her 

alleged pain. The truth of what happened is that Hafner, who had obtained the patient's 

contact details consequent to the January 2012 visit to the NJSR Surgical Center, by her 

'investigator', Susan Sugalski, directed the patient to Rieger. For the patient to have 

consulted with Rieger, and then opted to postpone the procedure, because she wanted to 

wait for a possible fusion, is absurd, particularly in light of the fact that Rieger believed she 

would not fuse, "Q. Whey [sic] would she need to undergo that revision surgery? A. 

Because she had no chance of healing with the surgery that was performed, number 

1."- Reference: Folder 8 (APPX F)- 518/1044-37:14-17. 

255. On September 27, 2012 Dr. Reiger performed surgery to remove hardware at L-3 to S-1 and 

performed a fusion at L-3 to S-1. He noted that there was no fusion at all from the prior surgery. 

He also performed a revision laminectomy at L-3 to S-1 to provide room for the nerve and inserted 

a bone stimulator. During the surgery, he noted that screws were improperly placed, removed 

them and inserted new ones. (fd. at L.M. 1397 to 1399.} 

255a. The OAL Judge misrepresented the trial and clinical records when he stated, 

"During the surgery, he noted that screws were improperly placed, removed them 

and inserted new ones." What Rieger actually stated was, "Q. And do you recall which 

screws they were? A. Certainly the right 51 screw, and I believe there were one or 

two others, although I do not have that information in front of me nor is it part of my 

operative dictation, I apologize."- Reference: Folder 8 (APPX F)- 520/1044-42:19-

23. In 2017, Kaul, as part of the litigation in Mclean v Kaul, compared his post-operative 

films, with Rieger's post-operative films, and found that Rieger had placed his screws in 

exactly the same pedicle tracts that Kaul had created, and that his screws were in exactly 

the same position as those inserted by Kaul. Kaul presented this information in early 2017 

during oral argument on a motion, in front of Judge Annette Scoca. Rieger lied about the 
124 

Case 2:16-cv-02364-KM-SCM   Document 225-1   Filed 01/17/18   Page 133 of 209 PageID: 5072



position of the screws, and lied about his surgical findings. It is also significant that Rieger 

made no operative record of the allegedly misplaced screws, a finding that he, Hafner and 

Solomon believed was so relevant that they devoted almost twenty pages of trial transcript 

to its discussion. 

256. He commented that respondent's surgery on March 23, 2012, followed by another on March 

30, 2012, was inappropriate. Not only was it too soon after the first surgery, which lasted some six 

hours, but there was no recovery in an ICU unit. Rather, the patient was discharged to heal at 

home. When Dr. Reiger performed his surgery on September 27, 2012, he made an incision over 

the same incision left by respondent. During surgery, he noted that the systems inserted by 

respondent were all different. In of his medical experience, he had never seen this before, 

explaining that the same system should have been used for interlocking purposes. 

256a. The OAL Judge mischaracterized the legal record by failing to state that the clinical 

notes from Kaul indicated that the patient responded well to the staged procedure. After 

the initial step, "The patient as subsequently discharged from the Surgical Center in a 

stable neurological and cardiovascular state."- Reference: Folder 14 (Civil 

malpractice lawsuits) - Laura Mclean - 120323-LM-OR. After the second step, "The 

patient was subsequently discharged from the Surgical Center in a stable 

neurological and cardiovascular state."- Reference: Folder 14 (Civil malpractice 

lawsuits)- Laura Mclean- 120330-LM-OR and at the follow up visit on April 10, 2012, the 

clinical note states, "The patient comes in today after having undergone extension of 

the fusion at the L3-4 and L5-S1 level. The patient comes back today for a 

postoperative visit and is doing very well with an improvement of symptomatology 

in the lower back and legs."- Reference: Folder 14 (Civil malpractice lawsuits)- Laura 

Mclean -120410-LM-FU. Rieger's testimony regarding the use of screw systems is 

without any scientific or clinical foundation. The use of screws and rods, manufactured by 

different companies is commonplace in spinal fixation, and the fact that the screws from L3 

to S1 were locked onto the same rods is concrete evidence that the system worked. 

Rieger's comment is nothing but 'junk science'. 

257. On cross-examination, he acknowledged that he did not know the patient's condition before 

she saw respondent. 

257a. The OAL Judge devoted two (2) lines to Rieger's cross examination, which spanned 
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over eight (8) pages of trial transcript, while he apportioned forty-three (43) lines to his 

direct examination, which occupied twenty-two (22) pages of trial transcript. 

William Roeder 

258. The OAL Judge mischaracterized the trial record, when he omitted any reference to 

Roeder's testimony that corroborated the testimony of Randolph, Balducci, Earle and 

Gleason, regarding the confusion at the medical board pertaining to the alternative 

privileges regulation. The relevant testimony is as below: 

"Q. With regard to alternative privileges, when an application is sent in by an 

applicant for alternative privileges, who is that application supposed to be sent to? 

A. It depends on the time period in which that individual was applying. At one time, I 

believe it was prior to around July 2008, that information was subcontracted out to 

an entity called MRAC that entity dealt with the processing and gathering of the 

information on the application. After 2008 that information has been sent directly 

into the Board's office. THE COURT: Prior to 2008 MRAC was taking care of that? 

THE WITNESS: That's correct, your Honor. THE COURT: When did they start? THE 

WITNESS: I don't recall the exact date but I would estimate it was sometime in 2000, 

2002, it was a regulation that was finally passed shortly after I came to the Board, 

and so that's why I am guessing it was around that time. THE COURT: I don't want 

you to guess. (Pause). Q. When you reviewed Dr. Kaul's file there was no application 

for alternative privileges in that file; is that correct? A, That is correct. Q. And do you 

know when it became necessary for a doctor seeking to perform minimally invasive 

procedures to obtain alternative privileges? A. As I just stated in response to the 

Judge's question, I do not have a specific recollection as to when that occurred. I 

was guessing when the regulation went into place which was again at the earlier 

part of my tenure as Executive Director."- Reference: Folder 8 (APPX F)- 535/1044-

13:13-14:24 

Arqsh Emami. M.D. 

259. Arash Emami, M.D., a board-certified orthopedic surgeon, testified on behalf of petitioner via 

telephone. He is a graduate of the University of Chicago School of Medicine, where he completed 

a residency in orthopedic surgery, followed by a spine fellowship of one year at the University of 
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California, San Francisco. He became board certified as an orthopedic surgeon in 2002 and was 

recertified in 2012. He has privileges at St. Joseph's Hospital and the Hospital for Joint Diseases in 

New York City. His medical practice is dedicated to spinal surgeries, which includes open spinal 

fusions and minimally invasive surgeries. He performs about eight spinal surgeries a week and 

sees over 100 patients a week. 

260. On May 24, 2012, Dr. Emami initially saw patient 5.5., who had undergone a posterior spinal 

fusion at the LS-51 level by respondent about six months earlier. Since then the patient had severe 

lumbosacral pain and severe radiculopathy. The patient also reported difficulty in standing and 

walking and the quality of his life had changed dramatically. The patient brought x-rays, which 

revealed a pedicle screw placement at the LS-51 level. The patient reported that he had an 

interbody fusion at the LS-51 level performed by respondent. The x-ray revealed pseudarthrosis 

(non-fusion) at that level. Dr. Emami's impression was pseudarthrosis and implant failure. Dr. 

Emami's treatment plan was to perform revision surgery to achieve a solid fusion. (P-57 thru P-70 

at 5.5. 1890 to 1892.) 

261. Further imaging studies indicated implant failure and impingement of the 51 nerve root. Dr. 

Emami shared these findings with the patient at a subsequent follow-up visit. 

261a. The OAL Judge mischaracterized the trial record, when he stated," ... impingement 

of the 51 nerve root" What Emami actually stated was, " ... with a mild narrowing of 

the spinal canal ... and some~ impingement on the right 51 nerve root."

Reference: Folder 8 (APPX F)- 549/1044-68:25-69:4. This distinction is clinically 

significant in that the impingement was severe before the surgery that Kaul performed, 

which is why the patient had such an extended period of back and leg pain, "This is 53-

year-old male, who is a police detective sergeant, who has a history of 15-year back 

pain with the recent worsening of symptomatology in lower back and right leg. He 

complains now of pain, numbness, and tingling in the right leg with some difficulty 

walking, coughing and sneezing ... has pain about 10 out of 10 on daily basis."

Reference: Folder 15 (NPDB) - 070801-SS-IC 

262. On July 9, 2012, Dr. Emami performed a compartmentalized revision surgery. First he 

performed an anterior fusion since there was scar tissue already on the back. He felt that an 

anterior surgery was better suited. During surgery, the entire disc was removed and disc 
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material was extracted and a cage inserted. He then performed a posterior surgery for the 

insertion of screws and a rod. (/d. at 5.5. 1901 and 1902.} 

263. Dr. Emami found that the patient had no structural cage in the disc space at LS- 51, and, 

therefore, the fusion was incomplete, causing instability of the spine. Since there is a lot of stress 

across this segment of the spine, respondent's use of a one-sided pedicle screw with no cage was 

the cause of a pseudoarthrosis (fusion failure). 

263a. The OAL Judge failed to identify the fact that Emami, who had reviewed Kaul's 

operative note, dated December 9, 2011, did not testify that the note described the 

placement of an interbody device, "Having decompressed and prepared the end plates 

the interbody mesh graft was inserted under fluoroscopic guidance into the 

intervertebral space and packed with allograft bone." - Reference: Folder 15 (NPDB) 

- 111209-SS-OR. Emami, under pre-trial direction from Hafner, mischaracterized the 

clinical record with regards to the use of a unilateral construct. Kaul performed an L5-S1 

interbody fusion with insertion of L5 and S1 pedicle screws bilaterally, on December 9, 

2011, "Having decompressed and advised [sic] the interbody space at the L5-51 

level, attention was then turned to the pedicles and using Jamshidi K-wire guided 

system, the pedicles were tapped and prepared and screws were inserted on the left 

and on the right under fluoroscopic guidance, 55 mm screws, 6.5 mm dilator were 

inserted at the L5 and 51 pedicles. The rods were then placed in the screws and 

secured in place."- Reference: Folder 15 (NPDB) -111209-SS-OR. The screws on the 

right were removed on December 19, 2011, and as the operative note indicates, "The 

patient had an interbody mesh cage inserted at the L5-51 pedicles. The patient 

continued to have leg pain and discomfort after the operation and a CT scan 

indicated a mal-positioned screw on the right side of the 51 pedicle." - Reference: 

Folder 15 (NPDB)- 111219-SS-OR. The clinical rationale for the unilateral construct was 

evident in the operative notes, and was consistent with the standard of care for spinal 

fixation, a fact that Emami, with all of his admitted experience, could not have but known. 

In fact, Emami admitted that fusions can be performed without the use of any hardware, 

"Q. Can you explain to me your basis for making that statement, as you have 

indicated you have had never seen it done before? A. People were doing fusions 

without hardware in the past, basically invasive." - Reference: Folder 8 (APPX F) -

552/1044-79:6-10. 
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264. He further added that he had never seen a pedicle screw without a cage before, which was 

extremely unconventional. He had seen a unilateral pedicle screw with a cage and a bilateral 

pedicle screw without a cage, but not as was the case with this patient, a pedicle screw fixation 

without a cage. He further commented that using a pedicle screw on one side without a cage was 

not a part of his medical training. He further commented that although a failure of fusion could 

occur even under ordinary circumstances, failures only accounted for 3 or 4 percent of the cases. 

264a. The OAL Judge omitted to note that Emami had misrepresented the clinical notes 

when he stated, "In this particular case, SS had a unilateral one-sided screw and rod 

placement. He did not have any sort of cage." Kaul's operative note from December 9, 

2011 actually stated, "Having decompressed and prepared the endplates the 

interbody mesh graft was inserted under fluoroscopic guidance into the 

intervertebral space and packed with allograft bone."- Reference: Folder 15 (NPDB) 

- 111209-SS-OR. Solomon was in possession of the clinical notes and the reports from 

Kaul's experts, that state an interbody mesh cage was inserted. He willfully ignored these 

and incorporated, without comment, Emami's fraudulent testimony into his opinion. The 

OAL Judge misrepresented the trial record when he stated, "He further commented that 

although a failure of fusion could occur even under ordjnarv circumstances, failures 

only accounted for 3 to 4 percent of the cases." What Emami actually stated was, "It 

may not happen in the best of circumstances but, again as to the statement with the 

front and the back, which is as much as you can possibly fuse the segments, there 

is still a three or four percent chance for a single level or a five percent chance that 

they may not."- Reference: Folder 8 (NPDB)- 553/1044-82:20-83:1. 

264b. The OAL Judge devoted thirty-eight (38) lines to Emami's direct examination which 

occupies sixteen (16) pages of trial transcript, while he apportioned zero (0) lines to 

Emami's cross-examination, which occupies six (6) pages of trial transcript. Critical parts of 

the testimony and the reasons for their omission are as follows: 

(a) One of the purposes of this omission was that his testimony undermined the 

element of Hafner's case that attempted to arbitrarily divide spinal procedures into 

"open", "minimally invasive" and "percutaneous", in order to allege that Kaul's 

performance of procedures that involved six inch skin incisions was a gross 

deviation, because it was supposedly "open". This argument has no basis in the 

medical literature, but was one that was supported by Hafner's experts, Kaufman 
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and Przybylski, with knowingly false testimony. Another reason that Solomon 

omitted this testimony was the fact that Emami admitted that minimally invasive 

technology emerged around 2000. This admission corroborated Kaul's argument 

that the training was not available during his residency in the early 90s, which is why 

he, as with Kaufman and Przybylski, obtained his training through CME courses and 

mini-fellowships. "Q. Doctor, I am Eilish Mclaughlin on behalf of Dr. Kaul. Can 

you tell me when you started performing minimally invasive surgery? A. How 

do you define minimally invasive surgery? There is no definition for minimally 

invasive surgery because it really evolved into a large spectrum of surgery. 

Minimally invasive by definition, I guess it means less invasive, loess than 

normal, smaller than normal, and, frankly, I have been performing many, many 

invasive surgeries and I finished my fellowship, I was the first surgeon in New 

Jersey to fix a pedicle screw in anyone, this is going back to 2000, and 

percutaneous pedicle screws, it came about and got introduced into the 

market in 1999, 1998, so I have always been involved not only in minimally 

invasive surgery but also have been one of the instructors and teachers. THE 

COURT: That began around 2000? THE WITNESS: 2000, yes, sir, so I don't 

really know what you mean by it. Again, as I said, there are many different 

types of minimally invasive spine surgery and I've always performed 

minimally invasive surgeries since my training." - Reference: Folder 8 (APPX 

F)- 551/1044- 74:13-75:11. 

(b) Solomon omitted Emami's admission that although he concluded patient SS had a 

nerve root injury, he also opined that it could have a condition that preexisted any 

surgical intervention. The purpose of the omission was that it contradicted 

Przybylski's testimony that Kaul's surgery had grossly deviated from the standard of 

care and caused injury to the nerve root. Emani's testimony undermined Hafner's 

case. "Q. And you stated that the patient appeared to have a nerve root injury. 

Did you ever determine what the cause of the nerve root injury was? A. No as 

you recall, I just mentioned that a few moments ago, that it would be 

impossible for me to know what the cause of that was. Q. And you stated that 

that could have been preexistent to any surgeries that were performed on the 

patient, correct? A. It could have been, yes, it could have been preexisting, as 

I said, it could have been hypnogenic (phonetic), it could have been post 

surgery symmetrical fibrosis, as I mentioned before, I did not have a 

(inaudible)."- Reference: Folder 8 (APPX F)- 551/1044-77:17-78:5. 
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(c) Solomon omitted Emami's admission that the use of unilateral constructs was 

effective, and that fusions were performed without hardware. This contradicted 

Przybylski's knowingly false testimony that Kaul's use of unilateral constructs was a 

gross deviation. "Q. You also testified previously that the unilateral pedicle 

screw fixation without a cage, your testimony was, you said it may work at 

times? A. Yes. Q. Can you explain to me your basis for making that statement, 

as you have indicated you have never seen it done before? A. People were 

doing fusions without hardware in the past, basically invasive. You have to go 

back in the history of spine surgery. Obviously people were getting spinal 

surgery and fusions without hardware of any sort. I don't know if that helps 

answer that question. Q. So simply because unilateral pedicle screw fixation 

was done without a cage does not necessarily mean that it would 

automatically be ineffective, correct, it may have worked? A. It may work, 

yes."- Reference: Folder 8 (APPX F)- 552/1044-79:2-19. 

Susan M. Suqalski 

265. Petitioner then called Susan M. Sugalski, who has been an investigator at the Division of 

Consumer Affairs, Enforcement Bureau for the Professional Boards, since 1991. On June 4, 2012, 

she ran a "Google search" for the New Jersey Spine and Rehabilitation Center, from which she 

obtained the web address www.njsrlaserspine.com, which she then visited. In reviewing this 

website, she went to various tabs, which included information on herniated discs, treatment, 

testimonials about respondent, a video tab and an articles tab. She downloaded portions of the 

website, which she printed and attached to her certification. (P-119.} His website mentioned that 

he is a minimally invasive spine specialist (P-119 at NJSR001} and that he has been a pioneer in 

minimally invasive and percutaneous spinal surgeries {ld. at NJSR003). His website also 

represented that a small incision was made at the surgical point (/d. at NJSR003 and NJSROOS), 

and, as contained in an article, that his medical training was "as extensive as it is impressive" (ld. 

at NJSR0036}. 

265a. The OAL Judge stated that the witness reviewed Kaul's website on June 4, 2012, 

"Q. Well, the date of the certification Investigator Sugalski, was June 4th of 2012. Is 

that the date that you reviewed the web site? A. Yes, it is."- Reference: Folder 8 

(APPX F) - 593/1044 - 16:19-23. This admission by Suglaski, that she reviewed the 

website on June 4th, 2012 is immensely significant, as it is evidence that Hafner, Eric 
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Kanefsky, the acting director of the Division of Consumer Affairs in May 2012 and the 

medical board, filed a fraudulent action in late May 2012 to rescind the consent order that 

Kaul had signed with the board on May 9, 2012. The basis of the action was that Kaul had 

allegedly not modified his website and had not responded to document subpoenas. Kaul, 

through his attorney Robert Conroy, argued that these claims were false, and issued a 

subpoena to Sugalski, to testify at the subsequent June 13, 2012 medical board hearing. 

The medical board, upon Hafner's application, quashed the subpoena, and denied Kaul 

the opportunity to cross-examine Sugalski, which would have proved the lies that 

underpinned the motion to rescind the consent order. Kaul had modified the website 

according to the terms of the May 9, 2012 consent order, and Kanefksy's fraudulent motion 

occurred because Kaul had indicated he would initiate legal action against Kanefsky, 

because Kanefsky, on May 22, 2012, had illegally suspended Kaul's CDS prescribing 

privileges in order to prevent him from obtaining clinical privileges at a hospital. Sugalski's 

testimony on June 4, 2013, that she reviewed the website on June 4, 2012, proved that 

Kanefksy's action against Kaul was a fraud, and an egregious abuse of process. Sugalski 

provided no testimony that her evaluation of Kaul's website was not in compliance with the 

consent order. 

266. Petitioner then rested its case, subject to the production of documentation relative to the 

disciplinary phase of these proceedings, as well as any rebuttal testimony. 

266a. The OAL Judge devoted thirteen (13) lines to Sugulaski's direct examination which 

occupies fifteen (15) pages of trial transcript, while he apportioned zero (0) lines to 

Sugalski's cross-examination, which occupies seven (7) pages of trial transcript. The 

purpose of the omission was to prevent Sugalski's admissions that she was neither 

qualified nor knowledgeable about the subject matter on which she testified. From the 

inception of the proceedings in 2012, Sugulaski had provided information to Hafner 

regarding Kaul's practice website, and on June 13, 2012, this information was used by 

Hafner to have the medical board rescind a consent order, that Kaul signed on May 9, 

2012, on the basis that he had not modified his website in accordance with the terms of the 

order. This was a falsehood, pre-textually used by Hafner to undo the consent order, for no 

reason other than the fact that Hafner, as she told Kaul's attorney, Robert Conroy, on May 

16, 2012, was "just following orders"- Reference: Folder 15 (NPDB)- 130916-Hafner 

ethics complaint. The dictate had come from Christie's office, via the AG, Jeffrey Chiesa, 

and the Director of the Division of Consumer Affairs, Eric Kanefsky. These events caused 
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'! Kaul, on June 7, 2012, to file a motion in the Mercer County Superior Court that sought the 

appointment of a special prosecutor and ad hoc medical board. One of Sugulaski's roles in 

the scheme, as described in Kaul v Christie, to revoke Kaul's license, was to provide false 

information about Kaul's website. Solomon omitted any reference to her cross

examination, which proved that she was either dishonest, incompetent or both. Below are 

excerpts of her testimony: 

(a) "Q. Investigator Sugalski, do you have any training in web design or web 

development? A. No. Q. So you have no training in coding or analysis of 

metadata or anything of that effect? A. No." - Reference: Folder 8 (APPX F) -

595/1044 - 24:25-25:5. 

(b) "Q. Do you have any knowledge with regard to browser optimization, as in 

whether information viewed on a browser such as Internet Explorer is equally 

viewable on another browser, such as Firefox or Google Chrome or anything 

to that effect? A. I am familiar with - I have heard of Firefox, and there was 

another one you mentioned earlier that I have heard of, as well. Q. Google 

Chrome? A. But I have really no - I am not savvy to know anything about 

those sites. I don't know. Q. So you don't know if the information you viewed 

on the website from Internet Explorer represented the total information that 

was on the web site as compared to viewing it in current browsers? A. I'm 

sorry, could you repeat that. That is a little confusing. Q. I'm sorry, I will try to 

rephrase it. You viewed the web site through Internet Explorer, correct? A. 

That's correct. Q. And you did not view the web site through any other 

browser? A. I did not. Q. And you have also testified that you don't have any 

knowledge with regard to browser optimization, meaning if particular 

information on a web site can be viewed through different browser 

applications? A. I have no knowledge of that. Q. And you didn't verify that 

before checking the website. A. I did not. Q. So you don't know if there was 

information on the web site that could have been viewed by the public 

through different browsers? A. No."- Reference: Folder 8 (APPX F)- 596/1044 

- 28: 15-30:3. 

Joan Baldycd 

267. Respondent's first witness was loon Balducci, a self-employed consultant for ambulatory 

surgery centers, whose main task was to ensure compliance with the regulations. She was 
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retained by respondent in the construction of his one-room surgery center, which was to be known 

as the New Jersey Surgical and Rehabilitation Center (NJSR) located in Pompton Plains. As with all 

one-room surgery centers, NJSR was regulated by the Board. 

268. In order for NJSR to receive accreditation for Medicare approval, Balducci submitted an 

application to the Accreditation Association for Ambulatory Healthcare (AAAHC), which described 

all aspects of the physician's practice, such as the number of operating rooms, malpractice 

insurance, the number of physicians on staff, and so on. In 2011, NJSR received AAAHC 

accreditation. 

269. Since respondent did not have hospital privileges, Balducci inquired about the need for 

alternative privileges. Since the application for alternative privileges as prepared by the Board did 

not include spinal surgeries on its list of practices requiring alternative privileges, it was her 

position that alternative privileges were not required. 

270. On cross-examination, she acknowledged that a lumbar puncture, with anesthesia, required 

alternative privileges. However, she steadfastly maintained that since spinal surgery was not 

listed, alternative privileges were not required. She, nevertheless, called the Board on several 

occasions for confirmation, but never received a response. She never wrote to the Board for 

clarification. 

270a. The OAL Judge mischaracterized the trial record, when he stated, "On cross examination, 

she acknowledged that a lumbar puncture, with anesthesia, required hospital privileges." Ms. 

Balducci did not acknowledge this. The exchange between Hafner, Solomon and Ms. Balducci is as 

follows: 

"Q. You agree with me that under the Board regs and under the general surgery application, the 

Board of Medical Examiners makes you have alternative privileges for a lumbar puncture with 

anesthesia services, correct? A. If that is what it says, yes. Q. I will show you. JUDGE SOLOMON: 

No, ma'am. Do you know or do you not know; it's your testimony? THE WITNESS: I haven't read 

-I have not read the general surgery application. JUDGE SOLOMON: Would it help you if you 

had a chance to look it over? THE WITNESS: sure. MS. HAFNER: If I may approach, Your Honor. 

Take a moment to look at that. THE WITNESS: This, at a cursory look, does not look appropriate 
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for Dr. Kaul. He js not doing lumbar punctures."- Reference: Folder 8 (APPX F)- 606/1044-

66:13-67:8. 

The OAL Judge stated that, "She [Balducci] never wrote to the Board for clarification." but 

omitted her testimony regarding the fact that the website contained no e-mail, that she made 

many phone calls, and that many other doctors were having the same problem with getting 

answers and information from the medical board, "THE WITNESS: I made multiple phone calls. 

When you get the Board, I don't know if it's changed, but at that time, this was like three-and-a

half years ago, you had to have a name or a subject matter to connect to a human being. None 

were appropriate for an ASC so what I did is each time 1- JUDGE SOLOMON: None were 

appropriate for what? THE WITNESS: For what my question was. There was no- JUDGE 

SOLOMON: You said ASC? THE WITNESS: Ambulatory surgery center. JUDGE SOLOMON: Okay. 

THE WITNESS: None of the options on the answering machine or the phone tree were 

appropriate for an ASC. So I just went down the list and tried every option there was and just got 

voice mails. JUDGE SOLOMON: Did you ever write to them? Did you ever send an e-mail to 

them? THE WITNESS: NO. There was no e-mail address on the web site. JUDGE SOLOMON: Okay. 

THE WITNESS: I did confer with- informally with other attorneys and other physician groups, 

and they were all having the same problem."- Reference: Folder 8 (APPX F)- 602/1044- 50:10-

51:13. 

"Q. The Board of Medical Examiners makes a physician or surgeon get alternative privileges for a 

lumbar puncture with anesthesia services, but it's your testimony that they wouldn't make a 

physician get hospital privileges- alternative privileges for open spinal surgery; is that correct? 

A. No, that is not correct because that was my question to them that I could not get an answer 

on. Q. And you never got an answer. is that correct? A. Correct- Reference: Folder 8 (APPX F)-

606/1044-67:15-68-1 

270b. The OAL Judge omitted a critical part of Balducci's testimony that confirms that Kaul was 

credentialed as a spine surgeon, before he commenced performing minimally invasive spine 

surgeries at the NJSR Surgical Center, "Q. And again under the general surgery application, there 

is a whole list of surgical procedures that were being done by-- or, in an ambulatory surgical 

center that were allowed, correct? A. He is not a general surgeon. We are talking semantics 

here. Q. Well, what is he then? A. I understand. He is a spine surgeon, and that's how we 

credentialed him. Q. Okay."- Reference: Folder 8 (APPX F)- 608/1044- 74:13-24 
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Jeffrey Randolph. Esq. 

271. The OAL Judge apportioned thirteen (13) lines to Randolph's testimony, which 

spanned thirty-five (35) trial transcript pages. Randolph is a lawyer, and an officer of the 

Court. 

272. Respondent then called Jeffrey Randolph, a New Jersey attorney, who specializes in 

healthcare law and general litigation. He represents ambulatory surgery centers and other 

medical facilities. 

273. He provided legal services for respondent, including the need for alternative privileges. As did 

Balducci, he concluded that the practice of minimally invasive spine surgery did not require 

alternative privileges since it was not listed on the table of specialties provided by the Board 

requiring such privileges. Nevertheless, he called the Board on two occasions and sent an e-mail 

on one occasion to confirm his understanding. He said that all of his communications went 

unanswered. 

274. On cross-examination, he was asked about the various definitions under the regulations, 

including "surgery," "anesthesia" and others where alternative privileges were required in the 

event that conscious sedation or regional or general anesthesia was administered by the surgery 

center. 

274a. The OAL Judge mischaracterized the trial record, when he stated," ... and others 

where alternative privileges were required in the event that conscious sedation or 

regional anesthesia was administered by the surgery center." The purpose of 

Solomon's mischaracterization was to bolster Hafner's argument, that because anesthesia 

was administered for the procedures, Kaul, therefore, required alternative privileges. This 

argument in which Hafner conflated the issues of alternative privileges for anesthesia and 

surgery was false. The anesthesia was separately administered by a physician 

anesthesiologist who did have alternative privileges to administer anesthesia, a point to 

which Ms. Balducci testified, "Q. And in that they have a list of requested privileges, 

conscious sedation, regional anesthesia, general anesthesia, and then there is 

airway management and then there are other. Did you at any time consider that 

under anesthesiologist, which Dr. Kaul is, that would - his performance of surgeries 

in a one-room surgical center might fall under the other in the application? A. I 
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would not consider him to fill out that anesthesia application. He was not doing 

anesthesia. In ambulatory surgery centers, you have a surgeon and you have an 

anesthesiologist. In my perception and in my practice and in my experience, Dr. 

Kaul in this situation is the surgeon. He has an anesthesiologist that is on staff. The 

anesthesiologist would then fill out the application."- Reference: Folder 8 (APPX F)-

605/1044 - 64:25-65:18. The OAL Judge omitted Balducci's testimony that because 

another physician who did have alternative privileges administered the anesthesia, Kaul 

did not therefore require alternative privileges. This evidence undermined Hafner's 

argument, which was not consistent with the regulation, that simply because anesthesia 

was used for the procedure, Kaul required privileges for anesthesia, "Q. He was also 

going to be doing minimally-invasive spinal fusions; is that correct? A. Correct. Q. 

And he would be using general anesthesia for those? A. Correct, but he was not 

giving the anesthesia, so therefore the anesthesiologist is the person that was 

giving those anesthetic agents."- Reference: Folder 8 (APPX F)- 604/1044-60:5-12 

27 4b. The OAL Judge omitted any reference to the following and most critical parts of 

Randolph's testimony. He also prevented Randolph from testifying about the contents of a 

letter dated August 30, 2012, that Randolph had sent to another attorney that confirmed 

how Kaul had complied with the alternative privilege regulation: 

(a) "Q. And can you tell me what specific services you provided? A. Yes. Dr. Kaul 

was looking into establishing an ambulatory surgery center. He was looking 

at getting general compliance in place. He was looking for an expert to help 

with the policies and also to gain accrediting organizations and also looking 

into all the State statutes and regulations that the law required to open up a 

single room ambulatory surgery center in a State which is not licensed by the 

Department of Health."- Evidence of Kaul's efforts at legal compliance.

Reference: Folder 8 (APPX F)- 613/1044-97:17-98:3 

(b) "THE WITNESS: Judge, this is a letter that I authored on August 30, 2012 in 

response to a request from another attorney, Mr. Chefete, asking for a copy of 

the file with regard to my representation of Dr. Kaul, as well as a summary of 

the details regarding the opening of the surgery center ... MS. HAFNER: My 

objection, Your Honor, is this was never provided in discovery ... JUDGE 

SOLOMON: Why wasn't this provided? MR. WALKER: My impression was that 

it was provided. This is the first I'm hearing that it was not provided. JUDGE 

SOLOMON: Let's disregard the letter. Let's disregard 8, and you can question 
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him about Exhibit A ... So, Mr. Walker, you can go forward. I don't want the 

witness referring necessarily to the letter because that was not furnished in 

discovery."- Reference: Folder 8 (APPX F)- 614/1044-99:6-104:17. Solomon, 

cognizant of the liberal rules of discovery in the OAL and recognizing the probative 

value of the letter to Kaul's case, prohibited Randolph from testifying about its 

contents. This was the same deceitful tactic used by Hafner when she submitted 

that she was not in possession of a signed consent form for patient GH. A 

certification, dated October 14, 2013, from Kathleen LaCouture, RN, the director of 

nursing at NJSR Surgical Center, verified that Hafner had been sent a signed 

consent form- Reference: Folder 15 (NPDB)- 131014-Certification LaCouture. 

(c) "JUDGE SOLOMON: Let me just interrupt for one second. I am hearing 

different names for this facility. North Jersey Spine & Rehabilitation Center. 

Now we have North Jersey Surgery Center or, Center for Surgery. THE 

WITNESS: Those are two different surgery centers. The North Jersey center 

for Surgery is a one-room center up in Newton, New Jersey that Dr. Kaul as at 

before he established his own facility. JUDGE SOLOMON: Did he have an 

ownership facility in that; do you know? THE WITNESS: I believe he had a 

shareholder interest in that surgery center because it's required in one-room, 

yes."- Reference: Folder 8 (APPX F) - 615/1044- 105:6-21. Solomon's question 

about Kaul's business relationship with the North Jersey Center for Surgery had no 

logical relation to the previous question, or line of questioning, and was a question 

that most likely originated from his pre-hearing discussions with the deputy attorney 

general and insurance company representatives. Solomon was doing the bidding for 

Allstate and Geico, whose agents were frequently in the courtroom. 

(d) "BY MR. WALKER: Q. The question was what was his understanding of the 

regulations for alternative privileging as applied to minimally-invasive spinal 

surgery. JUDGE SOLOMON: What was whose understanding? MR. WALKER: 

Mr. Randolph's understanding. JUDGE SOLOMON: What was your 

understanding? MR. WALKER: Yes. BY MR. WALKER: Q. Yes, what was your 

understanding? A. My understanding, based upon my review of the 

regulations, was that minimally-invasive spine surgery was not expressly 

listed in the Table of Specialties under the regulations as requiring alternative 

privileges, and the regulations were very specific that the only types of 

procedures that require these privileges are the ones that are listed in the 

Table of Specialties. I looked through the different specialties. There was 
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thoracic surgery. There was orthopedic. There was anesthesia. There was a 

number of different specialties, and you can actually look at the table and drill 

down a to more specific examples of those procedures. None of them stated 

that minimally-invasive spine surgery was under the regulations, and in 

addition when you look at the definitions of the regulation, pain management 

was expressly, excluded from anesthesia services. So based upon the totality 

of my review, I concluded that minimally-invasive spine surgery was not listed 

on the regulations to require the privileges."- Reference: Folder 8 (APPX F)-

617/1044 - 110:12-111 :23. Solomon omitted any reference to this part of 

Randolph's testimony. 

(e) "JUDGE SOLOMON: I just want you to be certain that you did e-mail. I think 

we had a witness before you this morning also about this very same list who I 

asked her the question, did you send an e-mail, write a letter, in addition to 

her phone calls for which she said, she didn't get a response. THE WITNESS: 

Right. JUDGE SOLOMON: And she said there wasn't an e-mail site. So that's 

why if you recall e-mailing, fine. If you are not sure, let me know that you are 

not sure. THE WITNESS: To the best of my recollection, I get e-mails to the 

same e-mail address that Mr. Earl had done back at North Jersey Center for 

Surgery because I had the e-mails in front of me. So it would have been 

alternativeprivileges@DCA.LPS.STATE.NJ.US, and I do have a recollection of 

e-mailing- Reference: Folder 8 (APPX F)- 617/1044- 113:2-19. Solomon failed 

to include in his opinion the fact that his effort to discredit Randolph's testimony 

failed. Solomon expected Randolph to state that he had obtained the e-mail from 

the website, which Ms. Balducci testified did not contain one. However, Randolph 

testified that he had obtained it from Kevin Earle, an admission consistent with 

Balducci's testimony. 

(f) BY MS. HAFNER: Q. And won't you agree with me that it says a physician who 

performs surgery in one-room surgical office must either have hospital 

privileges or alternative privileges to perform that surgery? A. It doesn't say 

that exactly, no ... Q. And as we agreed earlier, surgery includes all 

procedures utilizing either conscious sedation, regional anesthesia or general 

anesthesia, which would encompass everything that Dr. Kaul wanted to do at 

NJSR, correct? A. That depends upon the surgery definition, which is also in 

the regulations ... Q. And that doesn't talk about spinal surgery or 

interventional pain management procedures, correct? A. It does not, no. Q. So 
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those two things would not fall under pain management; is that correct? A. I 

disagree because I believe this is an old definition, and the definition was not 

advanced when these procedures became more prevalent in the medical 

community- Reference: Folder 8 (APPX F)- 619/1044- 120:14-124:5. Solomon 

failed to include Randolph's testimony that the medical board did not require 

alternative privileges for minimally invasive spine surgery, but instead referenced 

irrelevant parts of his cross examination in which he testified about the definition of 

"surgery". 

Robert G. McGann 

275. The OAL Judge apportioned twenty-six (26) lines to McGann's testimony, which 

spanned thirty-four (34) trial transcript pages. 

276. Respondent then called Robert G. McGann, the senior territory manager for Spineology, Inc., 

the manufacturer of OptiMesh. He has been with the company for more than eight years. 

Spineology also develops other medical instruments and implantable surgical devices. He said his 

client base consists primarily of neurosurgeons and orthopedic surgeons and sells about sixty to 

seventy OptiMesh devices a month. His sales territory includes Washington, D.C., to upstate New 

York and New England. 

277. In January 2005 he heard about respondent while attending a North American Spine Surgery 

meeting. After that, he met with respondent. McGann commented that the surgery center where 

respondent worked at the time purchased its first OptiMesh in 2005. He estimated that over 

the course of time, the surgery center purchased Optimesh for about 100 patient cases. At 

times, he attended the surgeries to provide support, if needed, and witnessed respondent use 

Optimesh on about eighty occasions. 

277a. The OAL Judge mischaracterized the trial record when he omitted McGann's 

testimony regarding the fact that Kaul, after having recognized the clinical applicability of 

the Optimesh as an interbody fusion device, became the first physician to implant the 

device and that his technique was then adopted by at least fifty neurosurgeons, orthopedic 

spine surgeons, interventional radiologists and interventional pain physicians, "Q. Did you 

ever bring any witnesses with you to also watch Dr. Kaul implant a device? A. Yes, 
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on many occasions it was other representatives that I am training to familiarize them 

with the technique, but on several occasions we had surgeons who came to observe 

Dr. Kaul utilizing the product. Q. When you say "surgeons" do you recall what 

specialty the surgeons were? A. All orthopedic spine surgeons ... Q. Can you tell me 

who the first doctor was to order Optimesh from you for the purpose of performing 

interbody fusion? A. Dr. Kaul Q. Do you recall who the first doctor was who ever 

purchased Optimesh from Spineology to perform a percutaneous lumbar interbody 

fusion? A. Dr. Kaul Q. And then you said you have approximately fifty doctors who 

utilize Optimesh on a regular basis. Are you aware of any physicians other than Dr. 

Kaul who have used the Optimesh device for interbody fusions? A. Yes. Pretty much 

all of them. Q. I believe you said that your client base over the years, approximately 

over two hundred doctors, just to be clear, what percentage of those would you say 

utilized the device for an interbody fusion? A. Eighty-five percent. Q. Of the eight

five percent of doctors, what specialties do they fall under? A. Neurosurgeons, 

orthopedic spine surgeons, one interventional pain doctor. Q. Do you know how 

many Optimesh devices have been implanted for the purpose of interbody fusion? 

A. Nationally, this is just a guess, somewhere in the neighborhood of twenty-four 

thousand."- Reference: Folder 8 (APPX F)- 643/1044-12:11-14:4. 

278. He acknowledged that the FDA had not approved OptiMesh for interbody support, but 

mentioned that respondent used the product for such purpose, having been the first to order 

OptiMesh for interbody support. 

279. He estimated that about fifty physicians in his customer base use OptiMesh on a regular 

basis, of which 85 percent use it for fusion. He further commented that OptiMesh is also used in 

Europe, and that approximately 25,000 such devices have been sold for various kinds of spinal 

surgeries. He discussed his training, which consisted of one week at the home office, where he 

inserted the device into a cadaver. He acknowledged that the black-box warning from the FDA 

related to the use of OptiMesh for interbody fusions, and he was aware that OptiMesh did not 

provide structural support, as confirmed by the company's literature. Consequently, OptiMesh has 

become an ((off-label" product, but added that ((off-label" use of a product is a very common 

practice in the industry. 

279a. The OAL Judge omitted McGann's testimony that contradicted Hafner's contention 
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that the FDA issued a letter to Spineology, regarding the use of Optimesh as an interbody 

fusion device, "Q. Isn't it in fact true that the warning letter dated August 15, 2007, 

warns Spineology specifically from marketing Optimesh outside of the black box 

warning; isn't that correct? A. My reading of that states that it is warning them 

relative to marketing the product for vertebral compression fractures for providing 

structural support in spinoplasty, vertibroplasty. Q. And that with in fact be in 

conformance with the black box warning is warning physicians not to use it for; is 

that correct? A. The black box warning is relative to the use of the Optimesh as an 

interbody fusion device, not for vertebral fractures. Q. In fact the contradindication 

though is that this device should not be used with instability of a vertebral body, is 

that right? A. When placed within the vertebral body. Correct. A. Correct."

Reference: Folder 8 (APPX F) - 645/1044 - 21: 10-25. The warning letter from the FDA, 

pertained to the use of the device as an intra body device, and not interbody device. Kaul 

used the Optimesh as an interbody device for which the FDA letter had no relevance, "Q. 

Are you aware of a warning letter that was issued by the FDA? A. Marketing warning 

letter? Q. Correct. A. Yes. Q. Can you describe for me what the marketing warning 

letter said? A. I understand it was relating to the use of the devices within a 

vertebral body and specifically the issue of provision of structural support. Q. And 

in fact the FDA was warning that Optimesh should not be marketed to physicians for 

use in that manner; is that correct? A. It was not to be used to provide structural 

support within a vertebral body."- Reference: Folder 8 (APPX F)- 645/1044- 19:4-18. 

Hafner's questions/statements belied her confusion and lack of knowledge regarding the 

difference between inter-body and intra-body placement. Kaul inserted the device 

between the vertebral bodies which is an inter-body placement, a technique not addressed 

in the FDA letter regarding structural support, and a technique used by at least fifty other 

neurosurgeons and orthopedic surgeons. The OAL Judge misrepresented the trial record 

when he stated, " ... and he was aware that Optimesh did not provide structural 

support, as confirmed by the company's literature." What the trial record actually 

states is, "Wasn't there in fact marketing material that you were distributing at the 

North American Spine Society at the annual meeting in Washington in September 

2006 which promoted the Optimesh device for use in intervertebral bodies when in 

fact it went against its black box warning that was actually on the marketing 

materials? A. For use within the vertebral body, that may be so, I am not sure when 

the warning was issued relative to that meeting." - Reference: Folder 8 (APPX F) -

645/1044-20:5-14. Hafner's question is further evidence of her lack of understanding 
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about the difference between interbody and intrabody, and the "company's literature" 

was with regards to the intra body use of the Optimesh and not the interbody use. The OAL 

Judge, in a similarly confused manner, stated that McGann was, "aware that Optimesh 

did not provide structural support", but McGann actually testified that he was not sure 

when the FDA letter regarding the intrabody use of the device was issued. The OAL 

Judge's mischaracterization of the trial record, when he stated, "Consequently, 

Optimesh has become an "off-label" product, but added that "off-label" use of a 

product is a very common practice in the industry", reflected a misunderstanding of 

the nature of the definition of "off-label". A device does not "become off-label". It either 

is off-label or it is not. 

Kevjn Earle 

280. Kevin Earle testified by telephone on behalf of respondent. He was a former executive 

director of the Board from 1994 through 1998. From February 2005 through July 2005 he was 

employed as chief operating officer at the North Jersey Center for Surgery in Newton, New Jersey, 

which lasted about six months. He described the facility as a one-room surgery facility, which was 

AAAHC accredited. 

281. Earle tried to obtain alternative privileges for respondent. In the process, he contacted Judith 

Gleason, who succeeded him as executive director of the Board, exchanging various e-mails with 

her. In her e-mail dated February 14, 2005, in response to his inquiry about respondent's need for 

alternative privileges, she wrote: 

Kevin, 

If these procedures are performed with the use of anesthesia 
services (conscious sedation, regional or general anesthesia) the 
physician in the office setting must have hospital privileges or 
alternative privileges to perform the procedure and also must have 
hospital or alternative privileges to administer or supervise the 
administration of anesthesia services. If an anesthesiologist is used 
for anesthesia, then the physician doing the procedure does not 
need privileges with respect to the provision of anesthesia. 

Judy 

[R-4(a) at K000000121.} 

282. Although Earle knew that respondent did not have hospital privileges, he acknowledged that 
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respondent, who was performing discectomies and fusions with the use of general anesthesia, 

was required to have either hospital or alternative privileges. He was familiar with the regulations 

since he was one of the drafters. 

282a. The OAL Judge misrepresented the trial record when he stated, "He was familiar 

with the regulations since he was one of the drafters." Earle was not one of the 

drafters and his testimony regarding his involvement in the alternative privileges regulation 

was, "Q. Did you play any role compiling these regulations. A. No. I was mainly 

making certain that they were on the agenda, that there were accurate minutes 

taken. That really was my role."- Reference: Folder 8 (APPX F)- 651/1044-44:16-20. 

The purpose of the misrepresentation was to lend weight to Solomon's previous statement, 

"Although Earle knew that respondent did not have hospital privileges, he 

acknowledged that respondent, who was performing discectomies and fusions with 

the use of general anesthesia, was required to have either hospital privileges or 

alternative privileges." Earle did not know that Kaul required alternative privileges, it was 

simply his opinion, based NOT on being one of the drafters but on his limited knowledge of 

the subject matter of the regulation, " ... I didn't personally draft them - Reference: Folder 

8 (APPX F)- 651/1044-43:22. Q. And I think you stated before that you were not 

familiar with the table of specialties that the alternative privileges have provided on 

their website; is that correct? A. I would have to look at it and I really - it's been six 

or seven years now."- Reference: Folder 8 (APPX F)- 658/1044-73:4-9. The OAL 

Judge omitted the fact that Earle testified he was unable to confirm or deny that Kaul 

required alternative privileges, despite extensive e-mail communications with Judith 

Gleason, the alternative privileges director at the medical board, "Q. And finally the last 

E-mail on the same page is dated February 14, 2005, it is at 4:02 in the afternoon, 

and that is from Judy Gleason back to you in response to your specific question 

about spinal surgery procedures, and can you describe to me Ms. Gleason's 

response? A ... To me this is a whole circular paragraph here that never specifically 

says, yes, he needs alternative credentialing procedures for discectomy and disc 

fusions. Again, a lot of words, but never to me getting to the root of what I was 

asking."- Reference: Folder 8 (APPX F)- 656/1044-62:9-63:5. 

Judith I. Gleason 

283. The next witness called by respondent was Judith I. Gleason, executive director for the Board 
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from 1998 to 2001. She testified that she was involved in the development of the alternative

privilege regulations, adding that alternative privileges were extended to qualified applicants 

performing procedures in a one-room surgery center. 

284. She was referred to the table of specialties downloaded from the website of the Board 

concerning alternative privileges. She stated that if anesthesia were to be used, alternative 

privileges were required for a one-room surgery setting, unless the physician had hospital 

privileges. Although the types of surgery performed by respondent were not listed on the table of 

specialties, she stated that if conscious sedation or regional or general anesthesia was used in his 

procedures, hospital or alternative privileges were required. She also commented that there was 

space on the application under "other" for any additional statements of the applicant. 

284a. The OAL Judge misrepresented the trial record when he stated, "She also 

commented that there was space on the application under "other" for any additional 

statements of the applicant." What Gleason actually testified was, "Q. You stated 

before if you were asked a question about a particular specialty or procedure that 

the doctors didn't see listed and perhaps they weren't sure whether or not they 

needed alternative privileges reflected on the application you would indicate, advise 

them to hand write it in? A. I do recall saying that. Q. Do you see any place on the 

application for privileges where you can write in additional specialties? A. There is 

no place set aside for that that I see."- Reference: Folder 8 (APPX F)- 666/1044-

105:24-106:10. This fraudulent misrepresentation of the trial record is of immense 

significance as the argument advanced by Kaul, Randolph and Balducci was that the table 

of specialties did not include minimally invasive discectomies and fusions, and that is why 

Kaul was advised that he did not require alternative privileges. In furtherance of this 

position was the fact that Gleason admitted that there was no place on the form where 

Kaul, or indeed any other physician, could indicate procedures that they intended on 

performing in their one operating room surgical centers, but which were not included in the 

table of specialties. Gleason's admission was deeply damaging to the "essence" of 

Hafner's argument that Kaul had violated the alternative privileges regulation, an argument 

she advanced during Randoph's testimony: "Q. Now, you said you reviewed the 

regulations for alternative privileges? A. Yes. Q. and you reviewed- have you 

reviewed them in the context of performing minimally-invasive spine surgery in one

room surgical centers? A. Yes, I have. Q. Have you formed a conclusion based on 
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·I your review? A. Yes, I have. Q. What is your conclusion. MS. HAFNER: Objection. 

Your Honor. JUDGE SOLOMON: This is going to be opinion testimony now? MR. 

WALKER: He advised Dr. Kaul with regard to- JUDGE SOLOMON: Why don't you 

stand up Mr. Walker. MR. WALKER: I'm sorry, Your Honor. He advised Dr. Kaul with 

regard to the performance of- applicability of alternative privileging with regard to 

minimally-invasive spinal surgery. I am letting him state what his opinion was, and I 

was actually going to ask if he stated that to Dr. Kaul, but I am just laying the 

grounds for what his conclusion was given to Dr. Kaul. JUDGE SOLOMON: Ms. 

Hafner. MS HAFNER: I'm going to object, Your Honor, First, it goes to the ultimate 

issue in the case of whether the regulation actually was in fact violated by Dr. Kaul 

or not, hence goes to the count in my Complaint. In addition, his opinion with all due 

respect, is quite irrelevant. It maybe goes to the mitigation phase of this case at 

some point later on, but whether Dr. Kaul in fact violated the statute in and of itself 

is the ultimate issue. His state of mind of what he might or might not have thought, 

whether it applied or didn't apply, Mr. Randolph's testimony as well as Ms. 

Balducci's testimony that we heard earlier goes strictly to mitigation. It does not go 

to the essence of the case."- Reference: Folder 8 (APPX F)- 667/1044- 107:17-109:9. 

Hafner's assertion that Randolph's testimony was only relevant to the "mitigation" phase 

is inconsistent with her "ultimate issue" assertion, regarding the question of whether Kaul 

violated the alternative privilege regulation. Randolph testified that based upon his analysis 

of the regulation, Kaul did not require alternative privileges. If Randolph had advised Kaul 

that he did require alternative privileges, then Kaul would have applied, and that is why 

Randolph's testimony regarding the contents of his letter to Jessie Sheffet, dated August 

30, 2012, was highly relevant, and damaging, to Hafner's, "ultimate issue" and 

"essence" assertions, which is why she wanted it excluded from the record. Gleason's 

testimony buttressed Randolph's opinion that Kaul did not require alternative privileges to 

perform minimally invasive spine surgery, and thus Kaul did not violate the alternative 

privileges regulation. Solomon's complicity in the scheme as alleged in Kaul v Christie, is 

evidenced by the fact that Solomon barred Randolph from testifying about the contents of 

the letter, and then completely ignored in mitigation the fact that Kaul had acted upon 

Randolph and Balducci's professional advice. 

284b. The OAL Judge grossly mischaracterized Gleason's testimony by omitting any 

reference to her multiple admissions of ignorance and contradictory testimony, regarding 

the process of providing information to physicians who enquired as to whether or not they 
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required alternative privileges. Gleason's testimony reflected her confusion, the 

regulation's lack of clarity and its failure to accurately reflect the evolution of minimally 

invasive spine surgery. Below are some examples: 

(a) Q. And earlier today we had an E-mail exchange between you and an 

individual, Kevin Earle, and we will got to that. But the E-mail address that 

your E-mail came from said," Alternative Privileges", that was the E-mail 

address, do you recall that? A. Yes. Q. Was that unique to you? A. Yes, it was 

unique to me, it was an E-mail address that was set up so that physicians who 

had questions about the new alternative privileges regulation would have a 

direct spot where they could reach out and somebody would be tasked to 

them, and I was that somebody ... Q. What about E-mails, you said that was a 

lesser amount than telephone calls. Can you estimate for me how often you 

received E-mails. A. I actually don't recall receiving those E-mails. I don't 

recall the E-mails." - Reference: Folder 8 (APPX F) - 662/1044 - 86:4-88:11. 

(b) Q. Was your office the office that handled requests for applications for 

alternative privileges? A. I think -I don't think so, I think the State Board 

handled requests, there were many delays during the period I was there, legal 

steps that delayed the process, so I couldn't give you -- without a specific 

thing to be answered I don't think I can think of what would be helpful. -

Reference: Folder 8 (APPX F) - 662/1044 - 88:23-89:6 

(c) Q. When were the regulations enacted? A. Well, I think the first time the 

regulation was published was in 2002. I think it was stayed once, if not twice, 

stayed by order of the Court, I think it was also delayed or administratively 

held back for a while. It was challenged, so there were long periods of time 

where it would be, this is the day, the day is changed, now is the day, and the 

day was changed. I just can't give you the date. Q. You made reference to a 

Website. The Website regarding alternative privileges, did that go live 

simultaneously with the enactment of the regulation? A. It was probably- I 

don't know, this speculation." - Reference: Folder 8 (APPX F) - 662/1044-

89:13-90:2 

(d) Q. If you were approached by a doctor who called had to inquire whether or 

not the specialty that he performed was one that was going to be covered by 

the alternative privileges, what would you refer to? A. I don't know if -1 

definitely have seen this, I don't know if this was sent out to people or not, I 
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don't have a memory of that, but I would generally refer them to the definition 

of the regs and the use of anesthesia services."- Reference: Folder 8 (APPX£)_ 

-663/1044-92:12-21. 

(e) Q. Looking at the first page of this table of specialties can you tell me whether 

or not the procedure for spinal fusion is placed on that table? A. On this page. 

Q. On the first page, correct. A. That particular phrase does not seem to be 

listed on there. Q. Can you tell me whether or not on that first page the 

procedure of discectomy is listed? A. It is not listed. - Reference: Folder 8 

(APPX F)- 663/1044-93:10-19. 

(f) Q. Do you have any medical background? A. I do not. - Reference: Folder 8 

(APPX F)- 664/1044-94:3-4. 

(g) Q. Is it your understanding that there was a spot somewhere on the 

application that the licensee would fill out where they would identify their 

special procedure that they were seeking to do? A. I don't remember, I know it 

is part of the rule and I know that we were using that term and gave examples, 

but I don't know the answer to your question."- Reference: Folder 8 (APPX F) 

-665/1044-101:24-102:7. 

Patjent Ta.Z. 

285. Ta.Z. (different from T.Z. produced by petitioner), testified on behalf of respondent. 

286. On July 18, 2010, she was involved in an automobile accident and began to experience pain 

in her legs and spine, accompanied by tingling and numbness. At first she received physical 

therapy, but was then referred to respondent. 

287. She saw respondent in July 2011, and respondent recommended knee and spinal injections. 

When the spinal injections did not relieve her pain, she underwent a lumbar fusion in two stages: 

stage one on August 5, 2011, and stage two on August 12, 2011. Prior to each surgery, 

respondent explained the nature of the surgery, her recovery period and the risks involved. She 

was required to fill out paperwork, including a consent form, which mentioned the risks of 

surgery. Both procedures were performed at the Surgery Center in Pompton Lakes, about two 

weeks apart, and involved the insertion of screws and rods. The first surgery lasted about one and 

one-half to two hours, during which she was under anesthesia. Following surgery, a nurse came to 
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the recovery area to check on her. She was given instructions and left the center. 

288. She returned for the second phase of the lumbar surgery and was again presented with 

paperwork, including a consent form. After her second surgery, a nurse and respondent came to 

the recovery area to check on her. While at home, she received a follow-up call from the surgery 

center to see how she was. 

289. About every two weeks she takes Tylenol for minor pain but no longer experiences 

significant pain in her back. Overan she was very satisfied with the treatment she received from 

respondent. 

290. She displayed the scars from the surgeries. One measured about one and one- half inches 

horizontally, while the other was vertical at the midline of the back measuring at least six inches. 

290a. The OAL Judge mischaracterized the trial record in a number of ways which 

included failing to reference the patient's testimony, that she had heard from many 

patients about Kaul being a well regarded surgeon. This admission, provided on cross

examination, undermined the implications of Hafner's false narrative that Kaul did not 

possess the skills to perform minimally invasive spine surgery. Similarly, Solomon omitted 

detail that supported Kaul's testimony, regarding the meticulous manner in which he 

provided both pre-and post-operative care. This omission assisted the element of 

Hafner's case that fraudulently attempted to portray the care that Kaul had delivered, as 

having deviated from the standard of care. Excerpts of relevant testimony are as below: 

"Q. Do you recall a discussion with regard to a lumbar fusion being done? A. That I 

had to be operated on. Q. Did you understand the nature of the operation that was 

going to be performed? A. Yes. Q. Did Dr. Kaul explain the procedure to you? A. 

Yes. Q. Did you have a discussion with regard to how long the operation would 

take? A. Yes. Q. Did you have a discussion with regard to how long your recovery 

period might take? A. Yes. Q. Did Dr. Kaul explain to you that there may be risks 

involved with the procedure? A. Yes. Q. Do you recall any specific risks that he 

may have mentioned? A. Well, I do not remember well how to explain it. Q. Did you 

have the opportunity to ask Dr. Kaul any questions you may have had about the 

procedure? A. Well, they were the ones who would explain it to me. Q. Do you 

recall the date that you had the procedure performed, and the procedure I am 

referring to is the lumbar fusion? A. In August." - Reference: Folder 8 (APPX F) -
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674/1044-134:25-136:3. 

"Q. Was that performed in one surgical procedure, or in two separate procedures? 

A. In two procedures."- Reference: Folder 8 (APPX F)- 674/1044- 136:4-6. 

"Q. Do you recall approximately how far apart in time these procedures were? A. 

Two weeks, I think. Q. Do you recall during the procedure whether or not there was 

bone harvested from your hip? A. No."- Reference: Folder 8 (APPX F)- 674/1044-

136:7-12. 

"Q. Do you know whether or not there were screws inserted? A. Yes, I have 

something in there, I think it is a prosthesis. Q. Do you know whether or not rods 

were inserted in connection with the surgery? A. Yes. Q. And for each one of these 

procedures did someone drive you to the facility? A. Yes. Q. And where were these 

procedures performed? A. At the doctor's clinic where I was taken to. Q. Is it in 

Pompton Lakes? A. Yes. Q. The Surgical Center in Pompton Lakes? A. Yes. Q. 

When you arrived at the facility for the procedure did you have to fill out any 

paperwork? A. Yes. Q. Did you fill out the paperwork before you got undressed for 

the procedure, or after you got undressed for the procedure? A. Before. Q. Do you 

recall meeting with Dr. Kaul prior to the procedure commencing? A. Yes. Q. Do you 

recall whether or not you filled out a consent form prior to the surgery? A. Yes. Q. 

And do you recall whether or not that consent form contained the risks associated 

with the procedure? A. Yes. Q. Do you recall how many people were in the 

operating room, the surgical operating room with Dr. Kaul? A. Including Dr. Kaul, 

five."- Reference: Folder 8 (APPX F)- 674/1044-136:13-137-24. 

291. On cross examination the patient's admission that she had no knowledge of whether 

or not Kaul had hospital privileges, undermined Hafner's false narrative, a narrative that 

she concocted through collusion with dishonest patients, that Kaul allegedly told patients 

he had hospital privileges. Significantly, Solomon omitted from his opinion any reference 

to this exchange, one with immense relevance to the proof of Kaul's credibility: 

"Q. How long did Dr. Kaul tell you that the recovery period was going to take? A. 

He said he was going to go slowly but that he asked me to trust. Q. You stated 

earlier when you were given the opportunity to ask questions you said that they 

were there to explain. Who explained the answers? A. Someone who spoke 

Spanish. Q. Were you aware of Dr. Kaul's prior training or credentials before he 

performed the surgery? A. Yes. Q. What were they? A. That he was a very good 

surgeon. Q. Who told you that? A. Many people who treated with him. Q. Did you 
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know if Dr. Kaul had hospital privileges? A. No, as far as I know. MS. 

MCLAUGHLIN: Did she know whether he had it, or not? THE COURT: The question 

is do you know whether or not Dr. Kaul had hospital privileges? A. No." -

Reference: Folder 8 (APPX F)- 676/1044-144:4-145:2 

Patient K.D. 

292. Respondent then called K.D., a sixty-two-year-old male patient of respondent, to testify in his 

behalf K.D. was referred by an orthopedist to respondent in 2002 for cervical-pain and neck-pain 

management. 

293. He stated that he has had back pain since 1978, which became so severe that he was 

"pensioned off" as a police officer in 1979. Since then, back pain has always been a problem. 

294. Respondent administered epidural injections, which gave some relief for about eighteen 

months. When the pain returned, respondent recommended a discectomy. He explained the risk 

associated with this procedure and answered all of K.D.'s questions. The patient underwent a 

discectomy in 2004, which he stated relieved his pain. He was contacted by the surgery center 

following the surgery and had follow-up visits with respondent. He has gone from a pain level of 

nine or ten to a three or four, with ten being the most pain. 

295. In 2007, his lower-back pain returned. Respondent performed a two-stage fusion, the first 

stage on January 25, 2008, and the second on February 8, 2008, both involving the use of general 

anesthesia. Two titanium bars and six screws were inserted. Prior to each surgery, respondent 

explained the risks associated and answered all of the patient's questions. 

296. Both surgical procedures lasted about five hours. After each, he was able to get up and walk. 

He stated that the fusion has changed his life and he no longer experiences the pain he had for the 

past thirty years. 

297. His cervical problems returned, and he saw respondent, who told him that he was a 

candidate for a cervical fusion. Since respondent was in the midst of legal proceedings, the patient 

was referred to another physician. 
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298. He estimated that the scar in the midline of his back measured about four inches. When he 

met with respondent, respondent told him that he had received training in minimally invasive 

procedures in South Korea and taught minimally invasive surgeries to other physicians. 

298a. The OAL Judge mischaracterized the trial record in providing a cursory recitation of 

the patient's testimony that omitted any detailed description of the care he received from 

Kaul. This was in stark contrast to the volume of testimony from the patients who testified 

for Hafner, whose fraudulent tales were incorporated, in painstaking detail, into his 

opinion, the purpose of which was to support Hafner's manufactured case. Below are 

excerpts of the excluded testimony that contradict Hafner's false narrative that Kaul was 

less than forthright with patients, and performed procedures improperly: 

"Q. How many epidurals did you receive? A. Three different sessions. Q. Did your 

condition improve after the epidural injections? A. Yes, it did, very much. Q. Would 

you say that you were happy with his treatment of you? A. Very much. Prior to that 

the pain as excruciating. Q. Prior to undergoing the epidural injection during your 

initial appointment did Dr. Kaul explain the risks associated with epidural injections 

and potential benefits? A. Yes, when we discussed what brought me there, the 

surgical choice versus this, and then he explained this treatment to be injections in 

the affected disc area affected disc area under live fluoroscopy, and that the intent 

was a painkiller to reduce the pain or eliminate the pain and retrain the nerves and 

also an anti-inflammatory to reduce the swelling of the bulging discs. At which time 

he told me although it is under live fluoroscopy sticking a needle into the spinal 

column area, in this case the cervical area, has a risk."- Reference: Folder 8 (APPX 

F)- 697/1044-5:10-6:8. 

"Q. Did Dr. Kaul say he could offer treatment for the lower back pain? A. Yes. Q. 

Did he discuss treatment options with you? A. Yes, he said, let's go the 

conservative route rather than surgery, he thought I would be an excellent 

candidate for the epidural injection therapy and to try that first, and he was up front 

with me, he said his goal was to really reduce the pain fifty percent, he didn't 

promise me one hundred percent relief, but he said if I relieve the pain fifty percent 

I have met my objective, but we are certainly going to hope for much better 

results. Q. Did the epidural injection reach that goal of fifty percent reduction? A. 

Actually they reached more like ninety-five percent reduction, they bought me 

some time. "- Reference: Folder 8 (APPX F)- 698/1044- 7:9-25. 

"Q. Did he explain the risk to you of discectomy? A. Actually, yes, the old-
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fashioned way and the new-fashioned way. He was waiting for laser equipment to 

come in. The old-fashioned way was to cut it which is not as high a success rate, 

he wanted to wait until the laser unit was back in and do it that way. He explained 

to me it should provide relief, it was no guarantee. Although it was minimally 

invasive, in that session I was under twilight anesthesia versus general. But he 

said once we touch upon the spine no matter how skilled you are you may suffer 

some nerve damage. Q. Did he advise you that you would be placed under 

anesthesia? A. Yes. Q. Did he tell you how long your recovery might be? A. For the 

discectomy, I believe it was, as I recall, ten days, two weeks, for mostly normal 

activity. I was actually able to return to my work, at that time I was working at a 

bank, it was pretty much passive type physical job, so I went back to work in a 

couple of days, two or three days. Q. Did you have an opportunity to question him 

about the procedure prior to the procedure? A. Oh, yes. Q. Were all of your 

questions answered? A. Yes. Absolutely. It was new to me at that time, he said I am 

going to play around near your spinal cord, anything could happen, so I really 

want you to know what could happen." - Reference: Folder 8 (APPX F) - 699/1044 -

10:3-11:11. 

"Q. Did you have any other procedures done on your lower back by Dr. Kaul? A 

Yes, sir, I did, after the discectomy in 2004 which brought me some relief, 

that lasted until the end of 2007, beginning of 2008, when the sciatica and lower 

back pain returned. I met with Dr. Kaul, we discussed everything that was done and 

we had actually utilized all conservative measures, he said, right now you are a 

candidate for a lower lumbar fusion, and he recommended I have the fusion on L4-

L5, L5-S1. Q. Did you have the fusion? A. Yes, the first surgery was January 25, 

2008, at which time Dr. Kaul put the implants or removed what was left of the old 

disc, and put the implants in between L4-L5, L5-S1. My surgery was scheduled in 

two different parts, because, one, I have asthma, and two, I have sleep apnea. 

Since the procedure would have me on my stomach for ten or eleven hours, the 

anesthesiologist said, let's do this, you are a big guy, in two sessions. The first one 

was January 25, and the second one was February 8. At which time he did a small 

incision in my back, he put in two titanium bars and six screws to secure the bars 

to complete the fusion process. Q. As with the previous procedures, did Dr. Kaul 

explain to you the risks inherent in the procedure? A. Yes, although this was 

minimally invasive surgery it was more invasive than the epidurals had been, so 

dealing with the spinal canal since it is a nervous column, et cetera, he said I could 
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experience numbness and tingling, anything right up to partial paralysis or 

temporary, and on the worst case end because that time it was general anesthesia, 

the risk of not waking up afterward. Q. And prior to the surgery did you have an 

opportunity to ask Dr. Kaul questions as to what would happen during the 

procedure? A. Yes. Q. Did he answer all the questions? A. Absolutely. Very 

informative"- Reference: Folder 8 (APPX F)- 699/1044-12:24-14:17. 

"Q. Were you given any post-procedure instructions after the 2008 procedure? A. 

Yes, I was not to lift over ten pounds for a period of time. I was in a fiber glass 

brace to support the work that had been done between the implants as well as the 

titanium that was inserted. I wore that for three weeks, I was advised I could expect 

full recovery between four and six weeks. Q. And you obtained full recovery? A. 

Yes."- Reference: Folder 8 (APPX F)- 700/1044-16:5-15. 

"Q. Are you receiving any type of treatment for your lower back? A. No. Q. It is 

completely healed? A. Yes."- Reference: Folder 8 (APPX F) -700/1044- 17:12-16. 

"Q. Are you over all pleased with the treatment that you received from Dr. Kaul? A. 

Absolutely. All I can tell you is I suffered a lot of pain from 1978 to 2008, limited, my 

physical being, at that time my children were younger, today my daughter is thirty

nine and my son is thirty-six. I had problems with my son with soccer and football 

as I was limited as to what I could do, I had a tough time participating in my 

daughter's activities in school, I did with the help of some Alevor Ibuprofen, I 

suffered a few days afterward, but up until I had the fusion done that's how I lived 

my life, if I did anything extreme, physical activity, I would be hurting for a couple 

of days. After that I could pretty much everything." - Reference: Folder 8 (APPX F) -

700/1044-17:17-18:6. 

298b. On cross examination the patient provided testimony, omitted by Solomon, that 

undermined Hafner's false assertion that Kaul did not discuss his expertise with his 

patients, and Solomon's deceitful and clinically inaccurate direction of the case, that 

attempted to define minimally invasive spine surgery by a specific skin incision length: 

"Q. Would you describe the scars that you had from those two procedures? A. I 

don't believe I have any scars on my side, the first procedure was done through 

two little holes in my side, and I haven't seen any, if they are they are not 

noticeable, and I believe approximately a four to four and-a-half incision scar below 

my belt line. Q. Is it in the middle of your back, or on the sides of your back. A. In 

the middle. Q. So you have a four to four and-a-half inch scar mid-line in the middle 
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' # 

of your spine? A. Yes." - Reference: Folder 8 (APPX F) - 701/1044 - 20:8-21. 

"Q. Did Dr. Kaul tell you anything about his training or education to do the spinal 

fusion surgery? A. Yes, I actually discussed with some interest the training he had 

in a South Korea, because at the time I was married to a lady from China with 

North Korean parents, and just the mere fact he went to South Korea to learn the 

basic procedure interested me. He mentioned a few other places. Actually when I 

had it done he actually mentioned teaching what he learned to other physicians. 

THE COURT: Doing what? THE WITNESS: Minimally invasive procedures to other 

doctors in seminars. Q. Did he tell you that the course he took in South Korea was 

for two weeks? A. I don't recall the time-line, it was a matter of weeks. Q. Did he 

talk to you about whether he had hospital privileges or not? A. I never asked him, 

my procedure was done in a same day surgical center." - Reference: Folder 8 (APPX 

F) -701/1044-20:22-21:19 

Patjent p.H. 

299. In the fall of 2004, D.H. was involved in a motor-vehicle accident and, thereafter, consulted 

with a chiropractor, who in turn referred the patient to respondent. D.H. stated that he was in 

constant pain and could not work or perform even household chores. Respondent administered 

epidural injections in both the neck and back, but his pain returned about a year later. Respondent 

recommended a discectomy to his neck, which was done on March 26, 2012. D.H. stated that the 

procedure and its risks were fully explained to him, including the length of the surgery and the 

recovery period. He was also advised that he would be placed under anesthesia. 

300. The patient stated that prior to surgery he had a pain level of nine, which after surgery was 

reduced to a four. He was called by the surgery center after the surgery and he stated that the 

quality of his life had improved. When asked about his present complaints, he mentioned pain in 

his neck, shoulder and lower back depending on the day, which varies between a three and a 

seven on a pain scale of ten as the most pain. 

301. The OAL Judge omitted any reference to the length of the patient's skin incision and 

although it has no relevance to the performance of minimally invasive spine surgery, it is 

noteworthy that Solomon excluded the testimony, as it undermined both his and Hafner's 

narrative that the surgeries Kaul performed, were not minimally invasive, "Q. And you 

were indicating before that they went in from the front of the neck, is that right? A. 
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l .I . 
I Right here. (indicating) Q. Would you show the Judge the scar? THE COURT: Do 
' 

you now how long that scar runs, would you point from one end to the other? THE 

WITNESS: Right here (indicating). THE COURT: That would be about an inch and

a-half, would you agree Mr. Walker? MR. WALKER: I would, your Honor." -

Reference: Folder 8 (APPX F)- 704/1044-33:12-21. 

Solomon Kamson. M.D. 

302. The OAL Judge apportioned a mere thirty-three (33) lines to the testimony from Kaul's 

experts, Kamson and Remley. Their testimony spanned five hundred and fifty-two pages 

(552). Of the thirty-three (33) lines, twenty (20) were devoted to a resolved medical 

licensing issue that Kamson had had in Washington State whose origins were rooted in 

exactly the same pattern of professional jealousy, misconduct and conspiracy, that caused 

the suspension of Kaul's license. The OAL Judge omitted the entirety of Hafner's cross

examination regarding the issues of patient care and qualifications, as Kamson's answers 

on cross examination undermined Hafner's case. 

303. Respondent produced Solomon Kamson, M.D., an anesthesiologist from the state of 

Washington, and Kent B. Remley, M.D., an interventional neuroradiologist licensed in the state of 

Indiana. Both testified that they practice interventional pain management, using percutaneous 

and minimally invasive procedures. Both physicians testified that they reviewed the records of 

respondent, his operative reports, and ... 

303a. The OAL Judge mischaracterized the trial record when he stated, "Respondent 

produced Solomon Kamson, MD, an anesthesiologist from the state of Washington." 

Kamson actually testified as follows, "Q. Can you tell me what your current occupation 

is? A. I am currently a minimally invasive spine interventionist. As well as 

interventional pain and anesthesiology ... A. So in a nutshell, my focus has always 

been in the area of minimally invasive spine surgery, from its very evolution to its 

current state. JUDGE SOLOMON: In minimally invasive spine surgery? DR. 

KAMSON: Correct."- Reference: Folder 8 (APPX F) -715/1044-8:2-11:17. Solomon 

omitted this critical testimony from page eight (8) to page eleven ( 11) because it supported 

the fact that physicians like Kaul and Kamson, whose training had focused on Fluoroscopic 

Guidance and Interpretation (FGI), were the pioneers in minimally invasive spine surgery 

(MISS), because they possessed the skill most necessary for the performance of MISS, 
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i.e. FGI 

304 . ... imaging studies for the various patients set forth in the Second Amended Complaint filed 

by the Attorney General. Each praised the work of respondent, finding no deviations from the 

standards of care. Of interest is that both doctors have or had a business relationship with 

respondent in an African project where they had hoped to teach physicians minimally invasive 

surgeries. Also, neither of these witnesses had known about, or at least did not comment on, the 

several revision surgeries that took place to correct respondent's surgeries. Dr. Remley candidly 

stated that had he known about them, it might have changed his opinion about deviations. 

304a. The OAL Judge misrepresented the trial record when he stated, "Of interest is that 

both doctors have or had a business relationship with respondent in an African 

project where they hoped to teach physicians minimally invasive surgeries." No 

business relationship ever existed between Kaul, Kamson and Remley. Hafner provided no 

evidence of any such relationship. No contracts, no joint business accounts or commercial 

dealings. The proposed collaboration between The Spine Africa Project and The Society 

for Advanced Spinal Intervention was a professional relationship that was intended to 

deliver educational services to medical students and physicians, in the more impoverished 

parts of Africa. A charitable endeavor the nature of which, neither Hafner nor Solomon 

were able to understand. The sole foundation of Hafner's contention, a falsehood willingly 

adopted by her co-conspirator, Solomon, was a press release issued in January 2013 that 

announced the 'Spine African Fellowship'. Neither Kamson nor Remley admitted that any 

business relationship had ever existed, and Solomon's opinion was based on testimony 

that proved nothing, "Q. Other than being an expert in this case do you have any 

other business relationship with Dr. Kaul? A. No business relationship. Q. Aren't 

you in fact the President of the Board of Directors for the Society for Advanced 

Spinal Intervention? A. Yes. Q. Hasn't the Society for Advanced Spinal Intervention 

announced on January 21, 2013, a teeming [sic] up with The Spine Africa Project to 

do an African spine fellowship? A. Yes. Q. Isn't it a fact true that Dr. Kaul is the 

President and founder of the Spine Africa Project? A. Yes."- Reference: Folder 8 

(APPX F)- 7 46/1044- 90:24-91:17. Solomon's interpretation of this exchange typified his 

bias towards Hafner, a bias that unashamedly polluted the one hundred and five pages 

(1 05) of his opinion. A criminally minded abuse of power. 

304b. The OAL Judge mischaracterized the trial record when he failed to state that 
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. .. 

Kamson did not testify that knowledge of the revision surgeries would have caused him to 

alter his opinion. Kamson did, however, testify to the professional jealousies and 

misconduct of which he had been a victim in Washington State, and which frequently 

entailed criticism of the care he delivered to patients, "Q. Is there something you would 

like to tell the Court or me or anybody else about the termination of that probation? 

A. Yes. Q. Tell me. A. I was the first non-traditional physician to evaluate and treat 

patients with the minimally invasive spine surgical technique, and I did it for a 

number of years between 1998 and 2006. There were actual reports to the 

Department of Health, the Board of Quality Assurance, in 2001 in which the 

Department of Health came to my facility and saw how I performed these procedures 

and there is a document in writing stating that based on their evaluation it was okay, 

they accepted that I was qualified to provide minimally invasive spinal surgery. This 

document I have. And in the next four to five years there were unbelievable amounts 

of assaults, bullying that went in from the traditional surgical colleagues, if I may 

use that word, and a lot of complaints to the Department of Health, and there was a 

ring of physicians that would corner any and all patients that had any amount, any 

degree of complaints in fact there was a well-recognized pattern where a patient that 

sees me would be questioned by another physician, they would be queried, some of 

these patients filed a complaint. This went on for years and the complaints would 

come almost in a steady wave, I would have like six or seven complaints filed, I 

would respond to those complaints, take hours, days, research to make sure that I 

respond appropriately. The Department of Health read them, agree with my 

assessment, agree with my treatment and release it. Immediately, almost the same 

week, another series of complaints filed. There was a particular hospital that had a 

particular neurosurgeon and a set of orthopedic surgeons that literally passed my 

patients around, dissecting every word of my reports, dissecting every piece of the 

patents' care, looking for fault. And they connived with a particular lawyer that had 

his wife become a scout inside the hospital and she recruited patients for him, and 

between that scout there was a charge nurse and tis lawyer, well-known as a 

personal injury lawyer, and this particular neurosurgeon, they filtered all my cases, 

and after it was about five years they found one or two that were problematic; it was 

problematic because these patients had a complaint. There was no nerve damage, 

no injuries performed but these two patients said they have persistent pain post

surgery. This went on, it escalated, they decided after looking at those two 

complaints after looking at more than literally five hundred cases that they were 
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I 
I 
I 

going to prosecute, so they filed a lawsuit. On the heels of this lawsuit coming to 

trial at the end of 2005 there was a law that was put in place in the State of 

Washington, this law was going to be three strikes you are out, and of course, with 

two litigations out there and a law that was coming into play come January 2006 it 

was my- it was on the advice of my lawyer, which was very academic advice, in 

retrospect probably ill-advice, for me to settle these cases because they were 

nuisance cases, so the cases were settled for a very small amount to cover the 

attorney fees, basically, with very little upside for the patient. Then there was a case 

that was not the result of minimally invasive surgery but was confused with the rest 

of the cases, and this case was a patient that reacted to a medication rather than to 

a specific intervention per se. This case came in very late in the process. I was 

poorly represented, we wanted to finish the whole package, and the settlement was 

based on assessment of the risks as it was described to me at the time. In 

retrospect, I would have done otherwise. This all came about when my license was 

temporarily suspended, and my license as temporarily suspended on the eve of the 

Thanksgiving holiday, which was November, and I did not get a chance for any type 

of hearing until January. So between Thanksgiving and January, your Honor, I had 

to come up with a compelling reason why my license had to be reinstated when the 

State had almost a year to look for faults. Suffice it to say that on the first 

presentation that I made I had my license reinstated. Of course, the publicity that the 

State went into to take my license was motivated by the attorney and the ring of 

conspirators. And I had fourteen million hits on the internet, I had fourteen million 

hits and three days of continuous announcements in the newspapers, on the radio, 

about a doctor who they said, anesthesiologist doing surgery; it was very 

sensational, it was not ethical, but nevertheless the State got away with it because 

my legal advice was to be cool, be calm and let the stuff come out. I was cool, calm, 

the facts came out, they capitulated and gave me back my license, but they had to 

do a face-saving, so I had to agree to professional disciplinary action just so that I 

could get my license back. Now, under a different circumstance my rights as far as I 

see it in retrospect were taken away from me inappropriately, my right to practice 

medicine was taken away, the publicity obviously was conspiratory, and in 

retrospect I did what I needed to do to continue to practice at the time which was to 

agree to it."- Reference: Folder 8 (APPX F) -767/1044-174:22-179:13. The OAL 

Judge did not reference any of the aforementioned testimony because it was evidence of 

the same type of neurosurgical conspiracy that caused the revocation of Kaul's license, a 
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pattern of misconduct that had crossed state lines in a manner that mimicked that of 

organized crime syndicates. 

304c. The OAL Judge misrepresented and mischaracterized the trial record when he 

stated: 

"Also, neither of these witnesses (Kamson + Remley] had known about, or at least 

did not comment on, the several revision surgeries that took place to correct 

respondent's surgeries." Kamson did not change any part of his opinion despite Hafner's 

repeated misrepresentations about his direct testimony, all part of her scheme to pollute 

the record with falsehoods that furthered her fraudulent narrative. One example was 

Hafner's question/statement: 

"Q. You testified yesterday that when the credentials committee looks at a physician 

to be certified doing minimally invasive spinal surgery and spinal fusions that you 

look at basically three things: one, you make sure that he or she is Board certified 

by the American Board of Medical Specialties related Board; is that correct?"

Reference: Folder 8 (APPX F)- 747/1044-94:2-8. 

Kamson made no reference to the American Board of Medical Specialties and in fact his 

testimony with regards to credentialing physicians for his surgical center was: 

"Q. And how long have you been - let me ask you a question. What's your current 

role with regard to the credentialing committee at your facility? Is there a title for 

you, or are you just another member? A. I am a member. But, I'm also the president 

of the corporation. So I do have the privilege of seeing everyone's credentialing 

entering through the process. A. Okay. And it's your testimony that your 

credentialing criteria, you as the president and the founder, rely on the standards 

that are established by JCAHO and at the national standard. Is that true? A. That is 

correct."- Reference: Folder 8 (APPX F) -717/1044-14:19-15:8. 

Hafner's exchange with Kamson regarding the surgery performed on patient TZ did not 

cause Kamson to alter his opinion: 

"Q. If the findings of the MRI dated December 8, 2011 and the January 30, 2012 

operative report are true, would that change your opinion as to Dr. Kaul performing 

the surgery in a competent manner? A. I certainly would like to, I would certainly 

look further into it, but I don't remember seeing this report, I have never seen this 

report. THE COURT: She asked you the question, assuming that the report is 

accurate, does it constitute a deviation from the standard of care? MS. HAFNER: 

Yes, it would."- Reference: Folder 8 (APPX F)- 762/1044-157:17-158:2. The final part 
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of this exchange was an example of the prosecutorialljudicial misconduct that permeated 

the entire matter. Kamson's response was that he would have made further enquiries but 

Solomon interjected with a question, to which Hafner, the prosecutor, provided the answer. 

The OAL Judge misrepresented the trial record when he stated that there were "several" 

surgeries referenced by Hafner. There was only one, that of patient TZ. The OAL Judge 

misrepresented the trial record when he stated: 

"Dr. Remley candidly stated that had he known about [revision surgeries], it might 

have changed his opinion about deviations." 

Remley's actual testimony, which was elicited not by Hafner but by Solomon, consisted of: 

"JUDGE SOLOMON: Any other patient that you were aware of revision surgery after 

Dr. Kaul? THE WITNESS: I am not aware of any other surgery other than what Dr. 

Kaul would have- what he did, in terms of what he did, but by another practitioner, 

no. JUDGE SOLOMON: If you had that information, would that affect your opinion in 

this matter? THE WITNESS: In terms of the revision surgery? JUDGE SOLOMON: 

Yes. THE WITNESS: Boy that's difficult to say. I would have to take it on a case by 

case basis really. JUDGE SOLOMON: Okay."- Reference: Folder 8 (APPX F)-

931/1044-160:2-18. Remley did not testify that his opinion would have changd, and 

Hafner did not present him with the evidence of the revision surgeries, although she had 

the opportunity. This was most likely because she realized that Remley would have 

identified the revision surgeries as clinically unsupported, and as acts consistent with the 

conspiracy and 'building a case' racket, that existed between personal injury lawyers and 

Kaul's competitors. Solomon's statement is a complete falsehood. 

304d. Hafner misrepresented Kamson's testimony, when she stated, "Q. You testified 

yesterday that Dr. Kaul, you knew him prior to being retained as an expert in this 

matter, correct."- Reference: Folder 8 (APPX F) -746/1044-90:15-17. Hafner knew 

this statement was false as she and her team of lawyers reviewed the transcripts at the 

end of every day. Kamson provided no testimony about when or how he came to know 

Kaul, and Hafner, an officer of the Court, exploited the fact that Kaul did not have access to 

the transcripts to mislead Kamson. Hafner lied, when she stated, 

"Q. You had met him at aCME course, you had met him in Seoul, Korea ... "

Reference: Folder 8 (APPX F) - 7 46/1044 - 90:19-20. Hafner knew that Kaul's attorney 

had not asked Kamson any questions regarding when, or where, he had met Kaul. 

Solomon omitted any of Hafner's deceitful comments. 
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305. Dr. Kamson's medica/license issued by the State of Washington was suspended in November 

2006 for his performance of minimally invasive surgical techniques, on the allegation of 

negligence. There was also an allegation that he misrepresented to a patient that he was the only 

physician qualified to perform minimally invasive surgery. These proceedings also alleged that he 

was not qualified for minimally invasive surgery. On January 16, 2007, Dr. Kamson entered into a 

consent order with the State of Washington whereby his license was placed on probationary 

status from January 2007 to July 2012, for unprofessional conduct in causing injury to a patient. 

He was required to have supervision, during this period, for his surgeries. These conditions were 

ultimately lifted in 2012. 

306. However, on February 21, 2013, his medical license in Washington was again placed on 

probation because he allegedly failed to properly monitor a patient. He acknowledged that in the 

state of Montana his medical license was also placed on probationary status, which he claimed 

was the result of the Washington action. He confirmed that in Montana he was barred from 

performing certain minimally invasive surgical techniques. He also confirmed that his medical 

license in Alaska is suspended and that his medica/license in California is on a probationary basis, 

which he again claimed was the result of the Washington matter. He acknowledged that his 

medica/licenses issued in various states, as of the time of the hearing, were either suspended or 

on probationary status. 

306a. The OAL Judge mischaracterized the trial record when he failed to reference 

Kamson's testimony regarding the events surrounding the suspension of his license. This 

testimony is referenced in paragraph 304b and highlights the professional jealousy that 

underpinned the action against his license, an issue common to the conspiracy against 

Kaul as is alleged in Kaul v Christie. The OAL Judge failed to reference Kamson's 

testimony regarding his teaching and academic qualifications. 

306b. The OAL Judge omitted critical parts of Kamson's testimony, relevant to: (1) his 

education, qualifications and training in minimally invasive spine surgery, (2) his role on a 

credentials committee, (3) the detail of his opinions regarding the care Kaul delivered to his 

patients and (4) his academic publications, examples of which are included below: 

(a) "I've also been involved in certification. Most recently we had a very extensive 

preparation of about two years for the (indiscernable) of pain to get a 

certification for a center of excellence, which we obtained an interest in only 
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two weeks ago. It took three years in preparation for that award. There's only 

on other institution in the State of Washington that has that, and that is 

University of Washington. JUDGE SOLOMON: And that is what? DR. 

KAMSON: University of Washington School of Medicine. A. I'm also the 

director of the pain fellowship program teaching endoscopic minimally 

invasive spine surgery for the fellows of the University of Washington 

Program."- Reference: Folder 8 (APPX F) -716/1044-12:12-21. 

(b) "Q. And how long have you been -let me ask you a question. What's your 

current role with regard to the credentialing committee at your facility? Is 

there a title for you, or are you just another member? A. I am a member, But, 

I'm also the president of the corporations. So I have do have the privilege of 

seeing everyone's credentialing entering through the process. Q. Okay. And 

it's your testimony that your credentialing criteria, you as the president and 

the founder, rely on the standards that are established by JCAHO and at the 

national standard. Is that true? A. That is correct."- Reference: Folder 8 (APPX 

F)- 717/1044-14:19-15:8. 

(c) "Q. Can you give me a kind of an overview of how each of those specific 

specialties or subspecialties are handled by you in your practice; and how 

frequently, maybe on a weekly basis, that you take part in those specialties? 

A. That is a very good question. There is an overlap. But, I primarily do 

interventional spine techniques. I do not currently practice anesthesiology. I 

have acquired the knowledge of anesthesiology, but it represents a very, very 

small part of my training."- Reference: Folder 8 (APPX F)- 717/1044- 17:4-14. 

(d) "A. And we are also -I am familiar with all the forms of local anesthestic that 

have more of a sensory effect than motor effect. And what I'm saying with that 

regard is that we can provide anesthesia regionally for minimally invasive 

spinal surgical techniques that makes it very easy to be done in an out-patient 

basis where the time from surgical completion to discharge from the 

ambulatory surgery center is minimized. And this is a key part of the five 

rules. The rules of five we call it, for minimally invasive spine surgery." -

Reference: Folder 8 (APPX F)- 718/1044- 18:12-22. 

(e) "Q. Did the information obtained by Dr. Kaul during the initial consultation 

comport with the generally accepted standard of care based on the patient's 

complaints and medical history? A. Yes."- Reference: Folder 8 (APPX F)-

725/1044-6:14-18. 
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(f) "Q. Did the process or procedure that was undertaken by Dr. Kaul to reach the 

diagnosis of PM, did that comport with the generally accepted standard of 

care? A. Yes."- Reference: Folder 8 (APPX F) -725/1044-7:7-15 

(g) "Q. What was the procedure that was recommended and performed by Dr. 

Kaul, if you can tell, with regards to PM? A. An interbody fusion was 

recommended at those levels. Q. The interbody effusion [sic] that was 

recommended for PM, was that similar to the procedure that you observed 

personally or one of those procedures that you observed personally when 

you visited with Dr. Kaul? A. Yes."- Reference: Folder 8 (APPX F) - 725/1044-

8:10-19. 

(h) "Q. In your opinion based on your review of the documents, did the treatment 

plan recommended by Dr. Kaul deviate in any manner from the generally 

accepted standard of care? A. No, it did not.- Reference: Folder 8 (APPX F) -

725/1044-8:21-25. 

(i) "Q. Would you have agreed with the treatment plan that was undertaken by 

Dr. Kaul with regard to PM? A. Yes. Q. Can you tell me why you would have 

agreed with that? A. The patient presented having failed significant 

conservative care including physical therapy, injections and medical 

management and had an injury, traumatic injury after the prior history of 

discectomy and progressive neurological deficits by history and 

documentation, proven changes noted at concordant discs for which there is 

a direct applicable treatment, for which an interbody fusion would be 

indicated. It is my opinion that this is a reasonable option for the patient to the 

extent that the patient wants to proceed and that the treatment is offered. I 

believe it is a reasonable direction to go."- Reference: Folder 8 (APPX F)-

725/1044- 9:1-20. 

(j) "Q. Are you aware of any complications that PM encountered either 

subsequent to a procedure or in surgery? A. There was no intra-operative 

complication, and when the patient was subsequently seen at least one month 

thereafter there was significant improvement in her lower back pain and leg 

symptomatology, which for a three level fusion, that is actually quite 

remarkable by any standards." - Reference: Folder 8 (APPX F) - 725/1044-

9:21-10:4 

(k) "Q. LM is a patient that presented to Dr. Kaul at some point with a prior 

surgery and prior history of at least one or two more terms of conservative 
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therapy, is that true? A. Correct. Q. Is there any significance as it relates to 

the likelihood of success or the severity of the condition of LM as she 

presents to Dr. Kaul after going through a prior surgery and conservative 

therapy; does that tell you anything about her? A. It does. The spine is often 

compared to a broken vase; once it is cracked, suddenly it has a high 

incidence of repeated injury and it is very difficult to make it completely 

normal. In this cage [sic] this patient strikes me, looking at this record the way 

I have looked at it, that she did exactly well from her first operation, and it is 

unlikely and probably overreaching to think that she will do greatly better than 

with Dr. Kaul without having any type of procedure. The best she can do is 

probably get somewhat better, but this is not a patient that strikes me that 

could be somehow made whole."- Reference: Folder 8 (APPX F) -727/1044-

15:4-16:1 

(I) "Q. Was the process and the testing by which Dr. Kaul was able to diagnose 

LM, does that comport with the generally accepted standard of care? A. Yes, 

this is the standard of care for this type of procedure- for this kind or 

presentation."- Reference: Folder 8 (APPX F)- 727/1044- 17:12-16 

(m) "Q. Those procedures that you know now that Dr. Kaul performed and 

prescribed for LM, did you witness personally any of those procedure? A. 

Yes. Q. Which ones? A. Each and every one of the procedures that I 

mentioned I witnessed."- Reference: Folder 8 (APPX F)- 728/1044- 18:24-19:5 

(n) "Q. Do you believe that Dr. Kaul was qualified at the time he performed the 

procedures on LM to perform the procedures that he laid out? A. I do -

Reference: Folder 8 (APPX F)- 728/1044-21:5-8. 

(o) "Q. In your opinion, did the surgeries performed by Dr. Kaul on LM deviate 

from the generally accepted standard of care in any way? A. No. - Reference: 

Folder 8 (APPX F) -729/1044-22:10-13. 

(p) "Q. Did the conservative treatment or therapy undertaken by Dr. Kaul with 

regard to KS, did Dr. Kaul meet the generally accepted standard of care? A. 

Yes.- Reference: Folder 8 (APPX F)- 730/1044-26:25-27:3. 

(q) "Q. In your opinion, did the surgery performed by Dr. Kaul on KS deviate in 

any way from the generally accepted standard of care? A. Not to my 

knowledge. - Reference: Folder 8 (APPX F)- 730/1044- 28:18-21. 

(r) "Q. In your expert opinion, did the information obtained by Dr. Kaul during the 

initial consultation and evaluation comport with the generally accepted 
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standard of care based upon the patient's complaints and medical history, 

including the auto accident? A. Yes.- Reference: Folder 8 (APPX F) -731/1044 

-33:14-20. 

(s) "Q. Can you please tell me why you agree with the diagnosis? A. Based on 

patient's history, I have reviewed the physical physical [sic] examination 

findings that were described, these diagnoses correlate reasonably well to the 

patient's medical condition and this will be the diagnosis to start out with. 

Additional diagnosis might surface because of the work-up, but this is a 

reasonable diagnosis, it is a starting diagnosis, a starting point, and that's 

what a differential diagnosis is."- Reference: Folder 8 (APPX F)- 732/1044-

34:24-35:9. 

(t) "Q. Can you describe the progression of treatment that was given to HS by Dr. 

Kaul? A. Yes. Dr. Kaul took a step-wide approach as he had previously done 

in other cases, he recommended a relatively conservative approach of 

transforaminal epidural injections to address the immediate radiculopathy 

with the hope of diminishing the symptoms. He also did a diagnostic 

neurophysiological test to identify the degree of nerve damage both in the 

neck and in the lumbar spine, and the EMG is a quantification of actual nerve 

damage and it is a fairly insensitive test, it will not show every damage but of 

the damage is shown it is a very specific test so it is a reasonable 

conservative approach that was recommended at some point and was carried 

out. I believe the injections were carried out in August and September, one in 

August and two in September, a few months following the evaluation the 

initial evaluation was in July. Q. Do you agree with the progression of 

treatment, the treatment plan set forth by Dr. Kaul with regard to the treatment 

of HS? A. Yes, and I would find very few physicians who would disagree with 

that plan of treatment. Q. Does it comport with the generally accepted 

standard of care. A. Yes.- Reference: Folder 8 (APPX F) -732/1044-35:10-

36:13. 

(u) "Q. And going back to the annular tear that was discovered, that as post the 

initial procedure by Dr. Kaul? A. Yes. Q. And then the post-initial procedure, 

there was aCT-scan, true? A. Yes. Q. And that follow-up CT scan, does that 

comport with the generally accepted standard of care? A. Yes, it does, in fact 

it is considered to be icing on the cake; most physicians would potentially not 

go the extra mile of clearly delineating the specific underlying pathology to 
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that degree, most physicians would do a discogram with fluoroscopy and not 

the follow up with a CT to give a full dimension of planning for an operative 

procedure. So this is considered a very sophisticated work-up. - Reference: 

Folder 8 (APPX F)- 732/1044-37:18-38:10. 

(v) "Q. Were all the procedures and surgeries performed on HS by Dr. Kaul, did 

they all comport with the generally accepted standard of care. A. In my 

opinion, absolutely.- Reference: Folder 8 (APPX F)- 733/1044-38:16-19. 

(w)"Q. Were there any complications exhibited by HS after any of the procedures 

or surgeries performed by Dr. Kaul? A. Not to my knowledge. This patient had 

a fantastic response to Dr. Kaul's treatment. This is a textbook work-up, 

textbook minimally invasive spinal surgical technique, and by all indications a 

very well desired outcome."- Reference: Folder 8 (APPX F)- 733/1044-39:3-

10. 

(x) "THE WITNESS: Your Honor, what I am saying is that a patient with 

degenerative changes to the degree that the degenerative changes were 

significant in the first instance to require a pedicle screw, they may have a 

dynamic component to that rotation and to the extent that that rotational 

correction takes place under anesthesia you might actually miss that, so all 

your physiological testing, including the pedicle screw placement will be done 

perfectly, but once the patient is up and about, the rotational changes that are 

degenerative in nature actually manifests itself just enough that you find out 

that the screw placement is off. You simply fix it, that's all there is to it ... Q. 

And the rotational component or the rotational change takes place either 

during or postoperatively and cannot be detected by the surgeon at the time? 

A. Correct."- Reference: Folder 8 (APPX F)- 735/1044-47:5-48:9. 

(y) "Q. Was there anything with regard to the treatment of SS by Dr. Kaul that you 

found to be, that you would have changed or that you did not agree with? A. 

No, I think it ways [sic] unfortunate that he had the malrotation but I think it 

was corrected appropriately, and that is all one can expect under the standard 

of care criteria." -Reference: Folder 8 (APPX F) -736/1044-51:1-8. 

(z) "Q. In your expert opinion, was he sufficiently qualified to perform minimally 

invasive procedures let's say during the last ten years? A. Yes. Q. Was he 

sufficiently skilled, in your estimation, in your expert opinion, in order to 

perform minimally invasive procedures? A. Yes, and having seen him do it 

competently during my own direct observation in his center puts me in a 
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position where I can affirmatively say so. Q. In your teaching experience, you 

talked about other physicians who are not neurosurgeons or orthopedic 

surgeons perform all over the country minimally invasive procedures on a 

regular basis, true? ... A. Yes, over the last ten years, with an increasing 

number.- Reference: Folder 8 (APPX F) -741/1044-73:3-74:2. 

(aa)"Q. What parts of Dr. Kaul's CV, experience, background, training or skills 

allow you to testify as an expert that he is above average with regard to his 

ability and proficiency to perform minimally invasive procedures in the last ten 

years? A. The critical thing that stands out is to understand the Rule of Five, 

which is, a physician must have first-hand expertise on fluoroscopic guidance 

and interpretation, and that forms the basis for which the rest of the four of the 

Rule of Five plays in Dr. Kaul is an interventional pain specialist with first-hand 

expertise on stereotactic usage of fluoroscopy in targeting any native anatomy 

of the spine, in performing radiologically based procedures and in his ability to 

also use information, interpret information in a meaningful way to make 

appropriate treatment recommendations. Superimposed on that is my regard 

for the fact that he had at a minimum four years of surgical education; he is a 

surgeon, end of story."- Reference: Folder 8 (APPX F)- 742/1044-75:11-76:6. 

306c. The OAL Judge omitted any reference to Kamson's testimony regarding his co

editorial collaboration with several other highly respected minimally invasive spine 

surgeons, that resulted in the publishing in 2001 of one of the most widely read and 

respected texts on the minimally invasive spinal technique, "The Practice of Minimally 

Invasive Spinal Technique". 

"Q. Is that textbook there your textbook? A. Yes. Q. And tell me how are you familiar 

with that, what is the title of the book? A. The title of the book is "The Practice of 

Minimally Invasive Spinal Technique" and this is the second edition of an initial 

edition that came out in 2001. This edition is the 2005 edition. It comprises the 

editors-in-chief which include the late Dr. Martin Savitz, who, incidentally lived in the 

New Jersey area and then moved to the Manhattan area and was based out of the 

East Coast, a Harvard trained neurosurgeon and John Chiu, who is also a 

neurosurgeon and Dr. Wolfgang Rauschning, who is highly respected from Europe, 

we have the greatest documentation of the neuropathology that is now being used 

to teach all forms of surgery, and DR. Anthony Yeung, who is also a present das it 

relates to minimally invasive spine surgery ... And the editors also include me, 
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Solomon Kamson and Dr. Benjamin Ali, Dr. Meryl Reuter who is an orthopedic 

surgeon, and Dr. Sang-Ho-Lee, who is a neurosurgeon, Dr. Sang-Ho-Lee is from 

Seoul, Korea, and Dr. Matthews." - Reference: Folder 8 (APPX F) - 7 42/1044 - 76:11-

77:14 

"Q. What role does that book have, when you call it the Bible, what role does it have 

to minimally invasive spine practitioners? A. This book spurred the interest and it 

elaborated on the philosophy of minimally invasive from its very beginning."

Reference: Folder 8 (APPX F) -743/1044-79:21-80:1. 

306d. The OAL Judge omitted Kamson's testimony regarding the critical role of 

Fluoroscopic Guidance and Interpretation (FGI) in the evolution and performance of 

minimally invasive spine surgery. Solomon completely ignored Kamson's detailed 

description of the most technically relevant part of minimally invasive spine surgery, and 

how the possession of these skills permitted interventional radiologists and pain physicians 

to safely and effectively perform MISS: 

"Q. That was the fulcrum moment, right, for minimally invasive, was the use of 

fluoroscopic guidance to target areas; is that true? A. That is true. The techniques 

that were originally taught were particularly frustrating for the average physician 

with training in orthopedics or neurosurgery because they spent eight to nine years 

doing open spine surgery and are used to looking at things, feeling and touching, 

but to do that it requires dissection, muscle movement and destruction of otherwise 

normal tissue." 

"Q. These individuals, these pioneers, the individual practitioners who are kind of 

now the movers and shakers of minimally invasive, a lot of those doctors, isn't it 

true, are anesthesiologists, interventionalists, they are not neurosurgeons or 

orthopedic surgeons; isn't that true? A. There is ample representation of all 

specialists at this point, but the great increase of acceptance is the non-traditional 

specialists, the anesthesiologists, radiologists and all practitioners that have greater 

adaption and skill-sets for the three-dimensional view of the technology with 

fluoroscopic guided approaches. They use it every day around the clock for every 

aspect and when it comes to surgery, particularly minimally invasive surgery, they 

are more likely to do a better job than someone who was trained in open spine 

surgery, who has to relearn, unlearn and deal with the consciousness of working 

through minimal access."- Reference: Folder 8 (APPX F) -743/1044-81:1-82:17. 

306e. The OAL Judge omitted any reference to Kamson's explanation regarding the 
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intersection of an individual practitioner's natural ability and the amount of training he 

requires to become competent in a procedure: 

"Q. Does that at all change your opinion as to whether his educational background 

is sufficient to make him a competent minimally invasive spine surgeon? A. No. Like 

I said before, you could be a star player, it doesn't mean you have to be on the team 

and be the most senior member of the team in terms of duration. We all know that 

there are athletes that are very, very talented. I believe that Dr. Kaul is an example of 

one of a comparable athlete in the field of minimally invasive. I have seen him work, 

he is highly skilled and I believe that he compares with anyone I've seen doing this 

type of work, anyone, anywhere, any country. Q. You make that conclusion knowing 

full well that he does not have the educational background that you do, true? A. That 

is correct. Q. As a matter of fact, a lot of non-traditional or traditional physicians 

who perform minimally invasive let's say from 2005 until today, do not have the 

educational background that you do in minimally invasive; isn't that true? A. That's 

a fact. Q. Even neurosurgeons or orthopedic surgeons, ABMS certified or not, most 

do not have the level of educational background that you have in that area; isn't that 

true? A. 99.99 percent of them do not." -Reference: Folder 8 (APPX F)- 771/1044-

190:1-191:5. 

306f. The OAL Judge omitted any reference to Haefner's cross-examination in which 

Solomon testified that not enquiring whether a patient smoked did not constitute a 

deviation from the standard of care: 

"Q. If a physician does not in fact inquire as to whether the person is or is not a 

smoker, that would be a deviation from the standard of care? A. I am not sure that 

there is a standard of care as to whether or not a physician should ask about 

smoking."- Reference: Folder 8 (APPX F) -755/1044- 128:19-24. 

Kent B. Remley, M.D. 

307. The OAL Judge, in an act of official misconduct that can only be understood in the 

context of the RICO claims asserted in Kaul v Christie, substantially omitted any accurate 

reference to the testimony of Kent Remley. Kaul's second expert provided testimony that 

undermined all the arguments of Hafner's case, but most significantly, debunked her entire 

theory that Kaul was not qualified to perform minimally invasive spine surgery. Remley 

established that interventional radiologists and pain physicians, like Kaul, were the first 

ones to perform minimally invasive spine procedures. In fact, Remley established that it 

170 

Case 2:16-cv-02364-KM-SCM   Document 225-1   Filed 01/17/18   Page 179 of 209 PageID: 5118



was this group of physicians who taught and proctured neurosurgeons in the minimally 

invasive spinal technique, a fact consistent with Kaul's testimony that he began performing 

minimally invasive spine surgery in 2002, while the state's expert, neurosurgeon, Gregory 

Przybylski, commenced in 2005. Remley also established that minimally invasive spinal 

fusions were performed on an outpatient basis, and he did not alter his assertion despite 

Solomon donning his prosecutor hat, and attempting to impeach Remley's testimony. 

Remley established the critical role that Fluoroscopic Guidance and Interpretation (FGI) 

played in the evolution and performance of minimally invasive spine surgery. Below are 

key excerpts from Remley's testimony: 

307a. "Q. With regard to teaching minimally invasive spine surgery in any format, for 

what period of time have you taught in any format classes with regard to minimally 

invasive spine surgery? A. From 1998 to the present. Q. Who are the individuals, if 

you know, what individuals come to your classes? A. It depends a little bit on the 

class, but it has included orthopedic spine surgeons, neurosurgeons, pain 

management physicians, interventional radiologists. Q. And those are the specialty 

and subspecialty areas in which physicians come to you to learn about minimally 

invasive spine surgery? A. Yes."- Reference: Folder 8 (APPX F)- 827/1044-25:25-

26:14 

307b. "Q. THE COURT: How would you work with a neurosurgeon? A. THE 

WITNESS: If necessary, since he doesn't, he is not specifically trained in minimally 

invasive spine surgery but he wants to be trained, he and I have made an 

arrangement, whenever I schedule a case he will come in, he will be able to observe 

me, but I told him that he can be a co-surgeon so he actually gets paid for his time." 

-Reference: Folder 8 (APPX F)- 832/1044-47:6-15. 

307c. "Q. THE COURT: So let me understand, you perform all of your surgeries at 

Community, which is a hospital? THE WITNESS: Yes. Well, I perform all of my 

hospital surgeries at Community, I also perform surgeries at several surgery centers 

around Indianapolis ... "- Reference: Folder 8 (APPX F)- 832/1044-47:21-48:2. 

"MR. SHAW: ... He indicates that he has other specialties. Dr. Kamson testified, and 

it's part of this case actually, about non-traditional physicians, he is a non

traditional physician, because the State's case is that you have to be a Board 

certified neurosurgeon or Board certified orthopedic surgeon to perform minimally 

invasive spine procedures; that's not true and at the end of the day it will be proven 
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to be untrue. Here is a non-traditional physician which in the normal course of 

evolution is going on all over America step by step, no different from Dr. Kaul and 

Dr. Kamson; ... Now he testifies that he has a cooperative venture with a co-surgeon 

who happens to be a neurosurgeon and he is going to teach hands-on minimally 

invasive procedures, once again contrary to the State's case. He is non-traditionalist 

who educated himself similar to the other doctors in the case which shows that the 

base of the minimally invasive business, because that's what it is in this country, is 

sitting right here, anesthesiology, radiology, interventional pain, that's what he is 

doing, not neurosurgeries and not orthopedic surgeries. Here is the center piece as 

to how these individuals are being educated. To say he is not an anesthesiologist, 

once again that reminds of the State's case at this point, since we have been here so 

long, it is the constant focus on the left side of the room but they don't look to the 

right side, because at the right there is proof of non-traditional physicians like Dr. 

Kaul, Dr. Kamson and Dr. Remley who then go out and do the volume of business 

called minimally invasive spinal surgery, and they go to Dr. Remley to learn how to 

do it."- Reference: Folder 8 (APPX F)- 832/1044-49:18-51:17. 

307d. "Q. When you perform a minimally invasive spine procedure do you make an 

incision? A. Yes Q. Does the incision size, does it play any role, minor or significant, 

with regard to determining whether a certain procedure is minimally invasive in 

nature? A. No, it doesn't have any significance in that regard, no. Q. From the size of 

an incision, minimally invasive or open or percutaneous, can you tell whether it is 

dispositive in any fashion as to whether the procedure is minimally invasive? A. No, 

the procedures themselves are so variable and the techniques that we use are so 

variable and the approaches that we use are so variable, there is really no 

correlation in terms of incisional size and what we do." - Reference: Folder 8 (APPX 

F)- 834/1044- 54:4-21. 

307e. "Q. There was prior testimony that you offered that you entered into some 

cooperative undertaking with a neurosurgeon; do you remember that? A. Yes. Q. 

That cooperative arrangement involved, I believe you said that he would be a co

surgeon on minimally invasive spine procedures with you; is that true? A. Yes, on 

some minimally invasive spine procedures. Q. I believe you testified that that was so 

that he could learn how to perform those procedures, true? A. True." - Reference: 

Folder 8 (APPX F) - 834/1044 - 55:2-15. 
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307f. "Q. Have there been instances previously where you either educated other 

neurosurgeons in a similar manner or in a different format with regard to minimally 

invasive spine surgery? A. Yes, there have been quite a number of courses where 

the participants are either neurosurgeons or orthopedic spine surgeons. I'm on the 

teaching faculty for two companies in particular, one is Joimax, which is a company 

that makes endoscopic spine instruments for performance of minimally invasive 

spine surgery. I have taught a number of courses at my hospital as well as at my 

office, and without exception the participants have all been neurosurgery or 

orthopedic spine surgery. I have also proctured both specialties in the Operating 

Room on techniques for using the endoscope to perform minimally invasive spine 

surgery. Q. When you talk about educating neurosurgeons or orthopedic surgeons 

with regard to minimally invasive, what period of time are we talking about? A. It's 

really been ongoing probably since 2008."- Reference: Folder 8 (APPX F)- 834/1044 

- 55:20-56:18 

307g. "Q. In 1997 when you started performing those minimally invasive spine 

procedures, can you explain around that time how the role of fluoroscopic guidance 

and your training specifically in the field as a neuro-radiologist for minimally 

invasive, was it important, was it necessary? A. In order to place instruments in a 

minimally invasive fashion inside of the body, obviously the skin is closed the only 

way you can accurately place instrumentation in is through some type of Image 

guidance first started when we did angiography when we tried to manipulate a small 

catheter like a spaghetti thread through the vessels and up into the brain, you can 

imagine the technical difficulties trying to thread that catheter from the groin all the 

way up to the brain; it requires a very astute understanding of fluoroscopy and 

three dimensional anatomy."- Reference: Folder 8 ( APPX F)- 835/1044-59:16-60:9 

307h. "Q. From when you started studying and being trained in fluoroscopic 

guidance, has it evolved significantly from the late eighties until today? A. Exactly 

the equipment has gotten much better and we have gotten more experience. Q. But 

individuals who are radiologists, neuro-radiologists, as a component of their 

specialty they had to learn fluoroscopic guidance; isn't that true? A. That's true. Q. 

Would you say agree that that is similar or the same for interventional pain 

management? A. Yes."- Reference: Folder 8 (APPX F)- 835/1044-60:10-22. 

307i. "Q. The transition from interventional pain to minimally invasive spine surgery, 
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what kind of training did you have for that? A. Some of it was CME courses, for 

instance, like I mentioned, the North American Spine Society, the Society for 

Minimally Invasive Spine Surgery would have courses you could take for CMEs. 

Some of it was industry sponsored courses, that's probably the majority of it, where 

companies would have two or three-day courses where they would bring in spine 

surgeons and they would instruct us in the laboratory, usually on a one-on-one 

basis."- Reference: Folder 8 (APPX F)- 836/1044-65:7-18. 

307j. "Q. But the transition from interventional pain to minimally invasive, the 

predominance of that training were the CME classes and the industry sponsored 

classes, correct? A. Correct." Q. What other specialties, if you know, transitioned 

into the interventional pain field? A. It would be pain management anesthesiologists 

and podiatrists that were seeking to expand their scope of practice and knowledge 

in interventional pain management and minimally invasive spine surgery. Q. Do you 

have any knowledge in your education, training and experience, which specialties of 

physicians from that group that transitioned into minimally invasive took the same 

classes, either CME classes or industry classes that you took? A. There were 

certainly other physicians, I can't really comment on how many, sometimes I 

wouldn't even know which specialty was which, but certainly there were other 

members of those two specialties that were taking the same classes that I was or 

they were taking classes where I was part of the teaching faculty. Q. So during the 

taking of the CME classes and these industry sponsored classes there were other 

interventional pain physicians, true? A. True." - Reference: Folder 8 ( APPX F)-

836/1044-65:23-67:14. 

307k. "Q. During your education as a minimally invasive spine surgeon did you 

become familiar or did you know other interventional pain physicians who 

took the same courses as you, I'm talking about a career path? A. Yes. Q. 

Were these other interventional pain physicians, were they local to you, were 

they national, how many, and give me the breadth- A. Really both, I mean I 

worked pretty closely with several physicians in my own area thatdo 

minimally invasive spine surgery and they were doing it before I started and 

where I actually taught them and proctored them, so both aspects."

Reference: Folder 8 (APPX F)- 837/1044-67:25-68:13. 

3071. "Q. Have you personally ever used OptiMesh? A. Yes, I have. Q. On how 
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many occasions have you used OptiMesh? A. Well over a thousand patients. Q. 

In what type of procedure or procedures did you utilize OptiMesh? A. I have 

utilized it both for treatment of compression fractures as well as in the 

performance of thoracic and lumbar spinal fusions. Q. When you use them for 

fusions, Jet me go back, did you ever hear of the phrase, "off label"? A. Yes. Q. 

Can you define what "off label" means, please? MS. HAFNER: Objection, your 

Honor. THE COURT: What is your objection? MS. HAFNER: We are going way 

outside of the four corners of his written report. MR. SHAW: Judge, this is 

further rebuttal with regard to their expert reports which identifies the use of 

OptiMesh as a, for lack of a better term, a deviation. I believe he said it was a 

gross deviation, Dr. Przybylski. It is rebuttal to that continual testimony with 

regard to eliciting that conclusion, it is relevant in rebuttal and I don't think it is 

unfair surprise because they know, they now know and probably should have 

known before that off label use is pervasive and permitted by the U.S. Supreme 

Court. It is rebuttal to that and it is not unfair surprise. I think that is the State of 

New Jersey's monocular view of this case. It is out there."- Reference: Folder 8 

(APPX F)- 839/1044-74:10-75:19. 

307m. "Q. Doctor, what does the term "off label" mean? A. Off label use refers to 

use of a medical device other than what is approved by the FDA. Q. And you said 

you used OptiMesh for fusions, true? A. True. Q. Is that an off-label use? A. Yes, 

it is."- Reference: Folder 8 (APPX F)- 839/1044- 77:7-15. 

307n. "Q. You have used OptiMesh by your testimony over a thousand times, true? 

A. Yes. 

Q. And do you continue to use OptiMesh? A. Yes. Q. Do you continue to use it in 

a minimally invasive spine procedure? A. Yes. Q. Do you find that the use of 

OptiMesh in minimally invasive spine procedures deviates from the generally 

accepted standard of care? A. No. Q. Do you have any personal knowledge or 

expert opinion as to whether the use of OptiMesh off label is standard and 

customary in the industry? A. It is certainly standard and customary in the areas 

that I practice in."- Reference: Folder 8 (APPX F)- 840/1044-78:11-79:13. 

307o. "Q. And the use of--when you say standard and customary in the areas 

that you practice in, that is, using OptiMesh in an off-label fashion, true? A. 

Correct. And that includes not just me, Board certified spine surgeons and 
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neurosurgeons are using it in the same way that I am, and I know that because I 

have gone into the Operating Room and helped instruct them on inserting the 

mesh into the disc space to do the fusion procedure. Q. So you have instructed 

other people in the use of OptiMesh? A. Yes, in both what we call minimally 

invasive as well as using it in open spine procedures."- Reference: Folder 8 

(APPX F)- 840/1044- 79:14-80:1. 

307p. "Q. What type of physicians are these? A. Fellowship trained spine 
surgeon."- Reference: Folder 8 (APPX F)- 840/1044- 80:10-11. 

307q. "Q. With regard to the performance of a three-level fusion, did that deviate 

in any way from the generally accepted standard of care? A. No, because he had 

-because of the degeneration that was there, the findings on discography, he 

treated the levels that were abnormal pathologically."- Reference: Folder 8 

(APPX F)- 842/1044-89:13-19. 

307r. "Q. Are you aware with regard to GH that in Dr. Przybylski's report he indicated 

that Dr. Kaul deviated from the generally accepted standard of care in allocating a 

proper consent for the treatment of GH? A. I vaguely remember that comment 

coming up, but I could not really find out specifically what he was referring to in that 

regard. Q. So from the records that you reviewed you could not make an opinion 

whether there was a deviation, or not, true? A. That's true. I don't understand how 

he came to that opinion based on my review of the records." - Reference: Folder 8 

(APPX F)- 843/1044-91:9-21. 

307s. "Q. Did the surgery performed upon JJ conform to the generally accepted 

standard of care? A. Yes, it did."- Reference: Folder 8 (APPX F)- 844/1044-95:7-9. 

307t. "Q. How many screws and how many rods? A. He had what we call an 

asymmetric construct, meaning that the pedicle screws on one side weren't 

completely symmetrical with the pedicle screws on the other side. On one side the 

pedicle screws were at L2, L3 and L4, on the contralateral side he had pedicle 

screws at L2-excuse me, at L3, L4 and L5. Q. And that makes it asymmetrical? A. 

Yes, it doesn't' match up completely from one side to the other. And those 

asymmetrical constructs are pretty commonly seen and utilized by sponsors as tro 

open spine surgery."- Reference: Folder 8 (APPX F)- 849/1044-115:6-18. 
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307u. "Q. Dr. Przybylski also opined, are you aware, that the cervical fusion is an 

open procedure with the use of the Metzenbaum scissors and Bovie to access the 

cervical spine; are you aware of that opinion? A. No, I am not. Q. And consistent 

with your prior testimony the use of the Metzenbaum scissors and Bovie, does that 

translate a procedure from minimally invasive to open or vice versa? A. It doesn't, 

that they can be used in both instances. As I testified before, I use both instruments 

in my minimally invasive spine surgery procedures commonly."- Reference: Folder 

8 (APPX F)- 861/1044- 162:11-24 

HAFNER VOIR DIRE: 

307v. "Q. THE COURT: How would you work with a neurosurgeon? A. THE 

WITNESS: If necessary, since he doesn't, he is not specifically trained in minimally 

invasive spine surgery but he wants to be trained, he and I have made an 

arrangement, whenever I schedule a case he will come in, he will be able to observe 

me, but I told him that he can be a co-surgeon instead of an assistant surgeon so he 

can actually get paid for his time."- Reference: Folder 8 (APPX F)- 832/1044-47:6-

15. 

307w. "MR. SHAW: Judge, Dr. Remley by his CV and his testimony is an expert and 

is Board certified in neuroradiology and will be, I assume, in interventional pain 

management. With regard to minimally invasive, he is a pioneer for six or seven-year 

period in minimally invasive procedures which he said he does - THE COURT: He 

assisted."- Reference: Folder 8 (APPX F)- 832/1044-48:23-49:5. 

HAFNER CROSS: 

307x. "MS. HAFNER: Before we left the record, I had asked you that yesterday you 

had stated to us that you had taught classes in minimally-invasive spinal 

surgery. I want to know what areas of minimally-invasive spinal surgery you 

taught classes m. A. You're referring to the different surgical techniques? Q. Yes. 

A. Okay. I have taught classes utilizing-- JUDGE SOLOMON: Taught or took? 

THE WITNESS: Taught. MS. HAFNER: Taught. THE WITNESS: Taught classes 

utilizing endoscopic techniques for treatment of disc degeneration, including 

disc herniation and spinal stenosis. I have also taught classes in the techniques 

of inserting facet screws for posterior element fixation. I have taught classes in 

insertion of pedicle screws utilizing fluoroscopic guidance and interpretation for 
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posterior spinal fixation, and I have taught classes utilizing the use of OptiMesh 

as an interbody device for thoracic and lumbar fusion."- Reference: Folder 8 

(APPX F)- 894/1044- 11:25-12:25. 

307y. "Q. Does anyone assist you in performing spinal fusion- minimally 

invasive spinal fusion surgeries? A. I have had people assist me in the past, but 

on a routine basis, no. Q. And in the past, who would assist you? A. It may be an 

orthopedic surgeon, a general surgeon or a spine surgeon, either neurosurgery 

or orthopedic spine. Q. And over what timeframe did that occur? A. The 

assisting? Q. Yes. A. Well, it still occurs today. Oftentimes if a spine surgeon or 

orthopedic surgeon is referring me the case, they will ask if they can assist me, 

and that may be to simply observe what I'm doing, and it may be to learn the 

techniques that I am using."- Reference: Folder 8 (APPX F)- 895/1044- 16:22-17:16 

307z. "Q. Can you explain to us how you knew Dr. Kaul? A. I first met him face to 

face in 2008, New Jersey, at a training course to learn howto perform minimally

invasive lumbar spinal fusions, and combined with that course, including the 

didactic portions of the course, I also had the opportunity to see Dr. Kaul 

perform spinal fusion surgery in the operating room on a live patient."

Reference: Folder 8 (APPX F)- 895/1044- 17:20-18:3. 

307aa. "Q. Why did you come to Bergen-Passaic Ambulatory Surgical Center to 

watch Dr. Kaul perform one surgery? A. To learn how to perform the techniques 

that he was utilizing in his practice. Q. So he was your teacher? A. Yes." -

Reference: Folder 8 (APPX F) - 896/1 044 - 19:15-21. 

"Q. You had mentioned on direct examination that you are a member of the Society 

for Advanced Spinal Intervention; is that in fact true? A. That is true. Q. In fact, you 

are on the board of directors for the Society for Advanced Spinal Intervention; 

isn't that also true? A. That is true. Q. In fact, you are the executive director of the 

Society for Advanced Spinal Intervention; isn't thattrue? A. That's true. Q. Isn't it 

also true that January 21, 2013, the Spine Africa Project and the Society for 

Advanced Spinal Intervention announced they were going to be doing an African 

spine fellowship? A. Yes. Q. Isn't it also in fact true that Dr. Kaul is the founder 

and president ofthe Spine Africa Project? A. To my knowledge, that's true. Q. 

And according to the announcementthat was made on January 21st, 2013, the 

Spine Africa Project has chosen the Society for Advanced Spinal Intervention to 
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collaborate in the development ofthe minimally-invasive spine educational and 

training programs at the Panzi Hospital in the Democratic Republic ofthe 

Congo; is that in fact true? A. I'm not aware of the exact details of that, what you 

just mentioned, but from my recollection, that sounds correct. Q, And isn't it in 

fact true that the Spine Africa Project and Society for Advanced Spinal Intervention is 

going to commence a two-year African spine fellowship in which the Society for 

Advanced Spinal Intervention will provide the template, standards and 

guidelines for future African graduates of the African spine fellowship? A. I am 

not familiar with those details."- Reference: Folder 8 (APPX F)- 896/1044-

20:10-21:24. 

307bb. "Q. Now, yesterday you testified that you could not make an opinion based 

upon your review of the records whether GH had given proper consent for the 

surgeries. Yet this consent form is clearly not signed; isn't that in facttrue? A. 

This consent form does not have-- MR. SHAW: Objection to the form. How does 

he know if this individual gave consent in another form in another matter? 

JUDGE SOLOMON: She is asking about this specific form. MR. SHAW: She is 

asking did he consent. That's different than did he consent on this form. JUDGE 

SOLOMON: The question, I'm sure, is limited, is that right, Ms. Hafner, to this 

form? MS. HAFNER: It is, Your Honor. JUDGE SOLOMON: Because if you are 

talking about something else, I would like to hear about something else."

Reference: Folder 8 (APPX F)- 899/1044-30:25-31:20. Hafner lied about Remley's 

prior testimony and the actual testimony on June 24, 2013 was, "Q. Are you aware 

with regard to GH that in Dr. Przybylski's report he indicated that Dr. Kaul 

deviated from the generally accepted standard of care in allocating a proper 

consent for the treatment of GH? A. I vaguely recall that comment coming up, 

but I could not find out specifically what he was referring to in that regard. Q. So 

from the records that you reviewed you could not make an opinion whether 

there was a deviation, or not, true? A. That's true, I don't understand how he 

came to that opinion based on my review of the records."- Reference: Folder 8 

(APPX F)- 843/1044- 91:9-21. 

307cc. "Q. On the side. If I told you there was evidence submitted in this case 

that GH has a midline incision which is six inches in length on his back, does 

that change your opinion at all about the procedure performed by Dr. Kaul? A. 

No, it has no relevance." - Reference: Folder 8 (APPX F) - 902/1044- 42:3-9 
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307dd. "Q. Now, yesterday you had talked to us about a gentleman that had a 

one-level spinal fusion. You had told us that was the most conservative 

approach that could be done, and one of the things that you mentioned to us is 

that you agreed with that approach because a three-level fusion is a big 

procedure; is that true? A. I think you misstated my comment. I said that was the 

most conservative approach if you were doing a fusion. I didn't say that was the 

most conservative approach of any treatment. Q. But of doing a fusion, you had 

stated yesterday that a three-level fusion is a big procedure; isn't that in fact 

correct? A. It is a larger procedure than a one-level fusion, correct. Q. And some 

of the characteristics or some of the issues that you might have after the 

performance of a three-level fusion is a limitation of mobility; is that correct? A. 

That's correct. Q. And also from a three-level-fusion there is a high risk of 

adjacent segment breakdown; is that correct? A. There is a higher risk than a 

one-level fusion, but all fusions have that risk."- Reference: Folder 8 (APPX F)-

902/1044 - 44:2-45:3. 

307ee. "Q. Now, you were asked yesterday whether Patient GH had any 

complications from surgery, and you had answered that he did not; is that 

correct? A. I believe that's correct. Q. Isn't it in fact true that your report does 

state though that GH did suffer from numbness of the left foot and numbness in 

the right thigh; is that correct? A. That's correct. I didn't consider those to be 

immediate perioperative complications because he had deficits pre-operatively." 

- Reference: Folder 8 (APPX F)- 902/1044- 45:22-46:7 

307ff. "Q. So if he woke up immediately following surgery with extreme pain in 

the left leg, 

would that change your opinion regarding Dr. Kaul's post-operative treatment of 

JJ in that it was in fact appropriate or not appropriate? A. Simply pain you are 

asking, simply pain alone without any neurologic deficits? Q. Correct. A. If it's 

pain alone and the neurologic examination is normal, I would -- it could, but it 

may not. Q. It could change your opinion? A. It could change my opinion. I 

mean, it could change my management of the patient if I were managing the 

patient, but since I don't see any documentation of any motor weakness, reflex 

loss, I would personally -- I think the fact that Dr. Kaul was treating him 

conservatively makes sense without neurologic deficit." - Reference: Folder 8 
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(APPX F)- 905/1044-54:3-21. 

307gg. "Q. Does this CT scan describe where the mesh cage is placed as of the 

date of this CT scan? A. It describes it being in the L4-5 disc space. Q. Where is 

the placement of it? A. Centrally and to the left of midline. Q. And being left of 

the midline, would that be a deviation to the standard of care as to the 

placement of the mesh case? A. No. Q. So if it's located outside of the vertebral 

space, it is your opinion it is not a deviation from the standard of care? A. To the 

left of midline refers to the left of the center of the disc space, so that doesn't 

indicate that it's outside. It simply indicates it's not exactly midline, which is 

pretty common in places -- these cages, they don't have to be placed exactly 

midline to adequately support. In fact, most implants that are done either open 

or percutaneously are indeed not placed midline. They are in fact placed off of 

mid line. Q. The fact that mesh cage was impinging upon the nerves coming out 

of the L4-L5, would that be a deviation from the standard of care? A. Well, it 

would be impossible to impinge if it's within the disc space because there are 

no nerves in the disc pace. Q. If it was outside the disc space and it was in fact 

impinging on a nerve, would that be in fact a deviation from the standard of 

care? A. You are stating if the mesh cage was not in the disc space? Q. Yes. A. 

Was outside the disc space? Yes. I mean, if it were placed elsewhere, other 

than the disc space, it certainly wouldn't meet the standard that the surgical 

procedure requires. However, this clearly states that it's within the disc space. 

I'm a little confused on the question. Q. I would like to move to Patient FK. A. 

Okay."- Reference: Folder 8 (APPX F)- 905/1044-56:5-57:23. 

307hh. "Q. In fact, smoking reduces the success rate of fusions; isn't that in fact 

true? A. How are you defining success? Q. That the fusion actually occurs. A. 

Well, just having a fusion doesn't necessarily dictate success because many 

patients that don't fuse actually have very successful outcomes. So we don't 

look at just whether the fusion occurs. We look at the functional restoration of 

the patient and their satisfaction post operatively."- Reference: Folder 8 (APPX 

F)- 906/1044-58:9-19. 

307ii. "Q. And is it in fact a deviation from the standard of care not to obtain that 

information? A. I don't know if I would say it's a deviation from the standard of 

care, particularly in this patient who as we know-- MS. HAFNER: Actually, 
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objection, Your Honor. He is talking outside the four comers of the document. 

MR. SHAW: I don't know what he was going to testify to, Judge. JUDGE 

SOLOMON: I think he is going to refer to a deposition that we talked about 

yesterday. I let it in yesterday. There was a period, if this is the patient, where 

she stopped smoking for sixteen years, resumed at or about the time of the 

surgery. Is this the patient you are talking about? THE WITNESS: Yes, this is the 

patient. JUDGE SOLOMON: Since it was brought out yesterday, I'm going to 

allow it this morning. THE WITNESS: Smoking history and tobacco history in 

general, as well as other social history, is usually obtained at the time of initial 

presentation to the physician. So for instance in my practice, I have a pretty 

extensive questionnaire that we give the patient to fill out, if they state on that 

questionnaire that they do or don't do some activity or participate- ingest 

certain substances, unless we are really suspicious that they do, we accept that 

initial report they provide to us as being true. So getting back to your question, 

if a patient wasn't smoking at the time of the initial consultation, it's not a 

deviation of care to go back and ask the patient, did you - are you smoking, 

because you wouldn't have no reason to suspect that they are smoking. We 

don't test for nicotine in the blood pre-operatively. We assume the patient is 

being honest with us."- Reference: Folder 8 (APPX F)- 906/1044-59:25-61:17. 

307jj. "Q. If the patient was smoking a pack a day for six months prior to the 

surgery, would that have any impact on how you would treat the patient? A. It 

may impact on what I would tell the patient or my advice to the patient, but if 

they required a specific surgery, it wouldn't necessarily impact the type of 

surgery or whether I would do surgery or not. It may impact the technique that I 

use. Q. Based upon your knowledge of the patient smoking, what would you tell 

the patient? A. And smoking, again, for-- you are talking about six months prior 

to surgery? Q. Well, for right now six months prior to surgery, yes. A. I would 

recommend the patient refrain from smoking, and if they failed to heed my 

advice, I would advise them that the overall success rate of the surgery, 

meaning alleviation of pain, return to functional -- return of functional abilities 

would be decreased, and if it's their decision, if they are willing to accept a lower 

risk of success, success being how well their pain is alleviated and their return 

of function -- Q. Would you document in the patient record anywhere having that 

discussion with the patient? A. I may or may not. Q. Would you document 
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anywhere in the record the patient's consent to take on the higher risk of having 

the operation and still continuing to smoke? A. Again, I may or may not. Q. 

Wouldn't it be prudent to put it in the patient record? A. To take another example 

--JUDGE SOLOMON: No, just answer the question. THE WITNESS: I frequently 

don't, so I would have to say no."- Reference: Folder 8 (APPX F)- 907/1044-

62:9- 63:24. 

307kk. "Q. And if-- would your answer be the same if it was five months prior to 

surgery you found out that the patient was smoking? A. Yes. Q. How about four 

months prior to surgery, would your answer still be the same? A. That it would-

the answer in terms of whether it would be prudent to document it? Q. 

Document it and to advise the patient of the attendant risk of smoking and 

having the minimally-invasive spinal procedure. A. Well, it is something that 

certainly can be done, but since I don't do it, I would have to answer I don't feel 

it's prudent. Q. So you don't feel it's prudent to advise the patient, if you know 

four months prior to the surgery, to advise the patient of the attendant risks of 

smoking and having the surgery? A. I discuss it with the patient, but you are 

talking about not discussion. You are talking documentation."- Reference: 

Folder 8 (APPX F)- 907/1044-64:1-21. 

30711. "Q. I would like you to turn to the fourth page --fifth page in the packet, 

0010 and 0009. A. Okay. The heading is page 2 at the top? Q. That is correct. 

Now, page 1, if you go to 0009, am I in fact correct it's an MRI of the lumbar 

spine without --with intravenous contrast enhancement, dated January 25, 

2008? A. Okay. Q. From page 2, I would like you to read number 7 under the 

impressions. JUDGE SOLOMON: What was the date of the MRI? MS. HAFNER: 

January 25, 2008. THE WITNESS: Number 7 impression states, bilateral facet 

joint arthrosis from L2-3 to L5-SI. BY MS. HAFNER: Q. Is that contained 

anywhere in your expert report? A. Well, the second paragraph, I just put, there 

is clear evidence of bilateral facet joint arthrosis at multiple levels. JUDGE 

SOLOMON: What page is that? THE WITNESS: My document is not numbered 

on my report. JUDGE SOLOMON: Where in your- this is JJ? THE WITNESS: Yes. 

JUDGE SOLOMON: Where in your report do you refer to that? THE WITNESS: 

Well, it's-- there -- it's mentioned several times. In paragraph -the first 

paragraph says, patient's radiological studies indicate pathological changes at L3-

4, 4-5 and 5-1 with degenerative involvement ofthe disc and facet joint. Then in 
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the next paragraph, has clear evidence offacetjoint arthrosis at multiple levels. 

JUDGE SOLOMON: Just point to where you are. THE WITNESS: Oh, here. JUDGE 

SOLOMON: On the second page of this patient? THE WITNESS: Yes, sorry, second 

page. My copy isn't -- pages aren't numbered. JUDGE SOLOMON: I'm looking for

-point to the term arthrosis. THE WITNESS: Let's see. So degenerative 

involvement of the disc and facet joint, so degeneration would be equivalent to 

arthrosis, and hence it says, evidence of bilateral facet arthrosis at multiple 

levels" - Reference: Folder 8 (APPX F) - 908/1044 - 69:24-72:4. 

307mm. "Q. I would like you to refer to the last line of your opinion for patient FK, if 

you could read that into the record for me. A. This says --the very last line? Q. 

Yes. A. CS. Q. Well, the last sentence. A. Excuse me, okay. The patient improved 

after surgery and in fact only began to experience left sided leg symptoms after 

an accident with a fish tank, which the patient did not disclose to Dr. Kaul, as is 

clear from the letter that CS sent to the Board of Medical Examiners in 2010."

Reference: Folder 8 (APPX F)- 910/1044-74:5-18. 

307nn. "Q. Isn't it in fact true that not only did the surgery remove the mal

positioned right 51 pedicle screw, but it in fact removed all of the hardware on 

the right-hand side of the L4-L5 pedicle screw fusion that took place on 

December 9, 2011? A. Yeah. If you remove a pedicle screw, there would be no 

reason to leave the hardware in. Q. But in fact it wasn't just that one pedicle 

screw. It was both pedicle screws on the right-hand side; isn't that in fact 

correct? A. That would be the standard procedure. It would be a deviation from 

the standard of care if you left -- removed one pedicle screw and left the rod that 

was connected to the other pedicle screw in place. Q. So all of the hardware on 

the right-hand side of the fusion was in fact removed; isn't that in fact true? A. 

Yes. Q. That's not mentioned in your report, is it? A. It's assumed. Q. But it's not 

mentioned in your report, is it? A. Well, a mal-positioned right pedicle screw, 

you have to remove the rod to remove the pedicle screw. So anybody that is 

familiar with removing pedicle screws or placing pedicle screws lmows that is 

intuitively assumed. Q. But it's not specifically mentioned in your report; is that 

correct? A. No, I didn't specifically state that he removed all of the hardware. 

mentioned that he removed a mal-positioned screw. Again, it would be 

impossible to remove the right 51 pedicle screw unless you remove the 

interconnecting rod. Q. But that kept --all of the hardware remained on the left-
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hand side; isn't that in fact true? A. Exactly. That is exactly what you would 

want. Q. I would like to move to Patient KS."- Reference: Folder 8 (APPX F)-

912/1044- 84:8-85:25. 

307oo. "Q. Now, KS 0539 and the operative report therein, describes an open 

cervical fusion, does it not? A. To me it describes exactly what he did. In terms 

of open versus minimally-invasive, somebody's written on my report prompting 

me to say open surgery here. I'm not quite sure why that is. Q. I can make a 

representation on the record those are my - A. These are not control markers? 

Q. They are not. They are my notes, and I apologize, they are the notes I 

originally had with the initial pamphlet that I had made up and made additional 

copies."- Reference: folder 8 (APPX F)- 913/1044-87:19-88:7. 

307pp. "Q. But as you sit here today, you are not able to tell us-- you are not 

qualified to tell us regarding that from reading the report? A. I don't see anything 

in the report that would indicate that it deviated from the routine minimally

invasive approach to the anterior neck that's commonly performed. Q. I just 

asked you earlier whether this was an open spinal surgery or a minimally

invasive spinal surgery, and you told me you couldn't opine because you didn't 

have expertise. A. Because I wasn't there at the procedure, not that I don't have 

the expertise to visualize it. I don't have any information that would lead me to 

say that it's an open procedure, so therefore I can't say. Q. You can't say that it's 

an open procedure? A. I can't say -- I don't have any information that says that 

it's open. I don't have any information that says that it's minimally-invasive. I 

wasn't there to observe the procedure. If it was done in the routine fashion that 

an -- the ACDS that I have seen, it looks like it was done in the standard 

minimally-invasive fashion that's routine and customary for surgeons operating 

on the cervical spine. There's no mention of additional dissection necessary 

above or below the operative site. There's no mention of bone removal 

bilaterally. There's no mention of posterior reconstruction or decompression 

that would indicate clearly an open procedure. Since most of these procedures 

are done through a tubular retractor system, which is considered minimally

invasive whether it's anterior or posterior -- Q. Does this operative report talk 

about a tubular retractor system? A.l don't see that mentioned. That's why I 

can't opine clearly one way or the other, but I also don't see any mention of the 
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cues that would indicate that it's an open procedure other- above and beyond a 

minimally-invasive exposure. So that's why I'm concerned that I am being led by 

somebody writing on this report, "open" with arrows to regions that don't 

indicate that it's an open surgery."- Reference: Folder 8 (APPX F)- 914/1044-

90:6-92:4. 

307qq. "Q. I'd like you to read your opinion into the record, please. A. It is my 

opinion that the care rendered to K.S. by Drs. Kaul, Lee, Narag and Pashico was 

consistent with the patient's clinical symptoms and signs and diagnostic 

studies and did not demonstrate any deviation from the standard of care. Patient 

had sustained injuries to his cervical and lumbar spine as a consequence of an 

auto accident and had sustained herniations which failed an extensive course of 

conservative therapy. It was therefore correct, to use diagnostic modalities 

which included an MRI, discography and post-discography CT with 

neurophysiological testing to identify the pathology in the cervical and lumbar 

spine. Utilization of a minimally-invasive approach for the lumbar endoscopic 

discectomy was appropriate and resulted in the improvement of the patient's 

condition. Utilization of anterior cervical discectomy and fusion of the cervical 

spine was based on the patient's clinical and diagnostic evidence and resulted 

in patient improving. Unfortunately, the patient was involved in altercation 

shortly after the anterior cervical discectomy, which resulted in the onset of 

recurrent cervical symptomatology. There was, in my opinion, no deviation from 

the standard of care or negligence demonstrated in the care of KS."- Reference: 

Folder 8 (APPX F)- 917/1044-102:23-104:2. 

307rr. "Q. Doctor, I would like you to read one more of your opinions into the 

record, and it's the opinion for SS. A. It is my opinion that the care rendered to 

Patient SS was appropriate and consistent with the patient's ongoing 

complaints of lower back and leg pain. Mr. SS had a long history of degenerative 

lumbosacral conditions and had undergone an extensive course of conservative 

therapy which had failed to address the pain and patient's ongoing 

symptomology. The patient was on narcotic medication for a number of years 

and underwent a series of interventional injection procedures which had 

temporary but limited benefit. The patient underwent appropriate diagnostic 

testing, which included an MRI, discogram, post discography CT and 
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neurophysiologic testing with a recommendation for revision surgery, which 

took place on December 9, 2011. The surgery was carried out in a minimally

invasive fashion with the removal of the trans facet screws and placement of 

bilateral pedicle screws. The patient needed reoperation approximately ten days 

later for removal of the 51 pedicle screw with replacement. The misplacement of 

the pedicle screw as reported in the medical literature can occur anywhere 

between 5 to 30 percent of cases, and it is a risk that is explained to the patient 

prior to the surgery. The misplaced screw was removed, and the patient made a 

full recovery ... The utilization of a minimally-invasive interbody fusion 

technique was appropriate as one of the factors that accounts for the 

significantly lower blood loss that was made in this particular case, a factor that 

allows the type of surgery to be carried out on a same day basis in an outpatient 

setting."- Reference: Folder 8 (APPX F)- 917/1044- 104:3-105:25. 

REDIRECT: 

307ss. "Q. And the doctor who observed, with regard to his role in the 

proctorship, it's fair for me to say, is it not, that educationally this benefitted him 

predominately and arguably exclusively rather than vice versa; wouldn't you 

agree with that? A. Yes, I would. Q. So the proctorship enabled this proctoring 

orthopedic surgeon to not only view you complying with the credentialing 

procedure, but additionally he was able to watch and learn the minimally

invasive spine technique and procedures from you; isn't that true? A. That's 

true."- Reference: Folder 8 (APPX F)- 919/1044- 112:8-21. 

307tt. "Q. So from that point in time --well, predominantly until let's say 2008, 

individuals who -- physicians, either neurosurgeons, orthopedic surgeons or 

from other specialties or subspecialties, those physicians, if they were in the 

room with you, they were exclusively there to observe; isn't that true? A. 

Correct. Q. Not only were they there to observe but those individual physicians 

from whatever specialty or subspecialty, those individuals were also trying to 

educate themselves through you with regard to the techniques for minimally

invasive spine surgery; is that true? A. That's true. Q. That would also apply, 

Jet's say, for example from '97 to 2008, a component of your educating these 

other physicians. Specifically, I am talking about neurosurgeons and 

orthopedic surgeons, a large component of that for those two specialties was 
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your teaching to them of fluoroscopic guidance; wouldn't you agree with that? 

A. That's true. Q. That technology, the fluoroscopic guidance that you 

demonstrated to and taught to neurosurgeons and orthopedic surgeons, that 

was more akin -- fluoroscopic guidance technology was more akin to 

interventional pain specialists; would you agree with that? A. Yes. Q. That was a 

fundamental part of an interventionalist's practice; would you agree with that? 

A. Yes, it's a critical part." -Reference: Folder 8 (APPX F)- 919/1044-113:15-

114:23. 

307uu. "Q. Do you have a professional relationship, I believe, with Dr. Kaul 

through SASI, true? A. True. Q. And at some point-- JUDGE SOLOMON: I'm 

sorry, what was that? MR. SHAW: S-A-S-1, Judge. THE WITNESS: Society for 

Advanced Spinal Intervention. BY MR. SHAW: Q. And regardless of whatever 

personal or professional relationship you may have, Doctor, with Dr. Kaul, are 

you able to professionally make opinions and conclusions with regard to this 

case in a fair and impartial manner? A. I am."- Reference: Folder 8 ( APPX F)-

921/1044-120:12-121:3. 

307vv. "Q. Now, you said you observed one procedure, and you were at the 

Bergen-Passaic 

Ambulatory Center, true? A. True. Q. I believe you said that was a lumbar fusion 

with OptiMesh pedicle screw fixation? A. That's true. Q. Is that true? A. Yes. Q. 

Now with regard to Dr. Kaul's performance of that procedure, were you next to 

him? Give me the proximity of you with regard to him performing the procedure 

that you had. A. I would have certainly been within several feet of him observing. 

Q. Were you able to -- A. He was using a tubular retractor system to decompress 

the posterior element in the spinal canal, and I was able to visually directly see 

by where I was standing that tubular retractor system that he was using. Q. The 

tubular retractor system, is that a component of fluoroscopic guidance? A. That 

is a component that is commonly used in minimally-invasive spine surgery. Q. 

And on direct by Ms. Hafner, you indicated that you were observing Dr. Kaul and 

actually were trying to learn, I'm assuming that's what you said, learn the 

specific technique; is that what you said? A. That's what I said, yes. Q. What 

was specific or unique about either the equipment or the medical device or 

technique you were observing? A. I was -- I wanted to observe how he did his 
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discectomies in a minimally-invasive fashion. I wanted to observe how he 

placed his pedicle screws, again in a minimally-invasive fashion, and how he 

utilized OptiMesh for an interbody graft in a minimally-invasive fashion. Q. And 

up until that point, did he do that with fluoroscopic guidance; do you recall? MS. 

HAFNER: Objection. How does he know what he did up to that point? ruDGE 

SOLOMON: Well, what he observed. I presupposed that. MR. SHAW: What he 

observed. BY MR. SHAW: Q. During that procedure, did he use fluoroscopic 

guidance? A. Yes, it was used throughout the procedure. Q. Up until that point-

that's 2008, and you are there with Dr. Kaul, true? A. That's true. Q. Up until that 

point on testimony yesterday, we know your initial and primary specialty earlier 

in your career was neuroradiology; is that true? A. True. Q. You are board 

certified? A. Yes. Q. Now, as far as neuroradiology is concerned pre-2008, the 

use of fluoroscopic guidance was a critical tool with regard to that specific 

specialty; was it not? A. That's true. Q. It is fundamentally used as a primary tool 

in diagnosing and treating, is it not? A. It is. Q. Did you have an opinion when 

you observed Dr. Kaul during that procedure with regard to his use of 

fluoroscopic guidance in that one procedure? A. The method in which he 

utilized fluoroscopic guidance was similar to exactly how I would have used 

fluoroscopic guidance in my practice, aligning the image intensifier, making 

sure the images are centered within the field, appropriately coning the x-ray 

beam to cone out excess radiation and cone into the area of interest, all 

techniques that we use to use fluoroscopy in an appropriate fashion. Q. Would 

you say that his use of fluoroscopic guidance -- I'm talking his technical skill -

was -- did it comport with the generally accepted standard of care? MS. 

HAFNER: Objection, Your Honor, going outside the four comers of the expert 

report. JUDGE SOLOMON: It seems to be. Mr. Shaw, I haven't heard this in your 

direct, but for me to get a whole picture of the issues before me, I'm going to 

relax that and let you proceed. THE WITNESS: Could you restate the question, 

please. BY MR. SHAW: Q. Did his performance, I'm talking about his hands-on 

skill and technique with regard to the performance and use of fluoroscopic 

guidance during that one procedure, did it comport with the generally accepted 

standard of care? A. Yes, it did. Q. Now, did the remainder of his performance of 

that specific procedure, did that also comport with the generally accepted 

standard of care? A. Yes, it did. Q. Did you learn anything that day? A. I learned 

a ton. I learned a lot. Q. For example, give me some highlights. MS. HAFNER: 
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Objection, Your Honor. It has no relevance. JUDGE SOLOMON: I haven't heard 

this in direct. MR. SHAW: Judge, on Ms. Hafner's cross, she elicited-- she said, 

well, he was your teacher. Okay, let me hear what he learned. I didn't elicit that; 

she did. So it's proper redirect. I didn't elicit that, Judge, and that was the 

comment, by the way. JUDGE SOLOMON: Again, for the reasons I gave about 

the use of fluoroscopic guidance, to gather all of the particulars here I will allow 

you to ask him, reluctantly, but I will allow you to ask him. MR. SHAW: I 

understand. BY MR. SHAW: Q. What did you learn? A. Well, naturally I can be 

pretty critical in terms of how people use fluoroscopic guidance interpretation, 

and it's not unusual when I go to somebody else's place I will oftentimes give 

them tips or cues in terms of positioning the fluoroscope, coning the beam, 

positioning the area of interest in the center of the field all to get the best image, 

and that is pretty routine. When I went to see Dr. Kaul both in the laboratory 

when we were working on the cadaver and the day before, as well as in the 

operating room, I thought the way he used fluoroscopy -- and you have to 

remember he is not operating this fluoroscope directly. He is instructing the 

technologist who is operating the fluoroscope to position the fluoroscope in 

different positions that allow him to visualize the anatomy he is visualizing. He 

is turning it on and off, but the technologist is moving the machine around the 

patient. So it's a two-part process, and Dr. Kaul is the one that has to direct the 

technologist to move the machine and operate it in an appropriate fashion, and I 

thought everything was done exactly how I would have done it in my own 

practice. Q. Well, more accurately -- A. I was going to say I learned so much that 

I took numerous pictures that day and still have them on my computer to this 

day, and I have used them in slide presentations speaking at conferences, so 

that's how much I learned. Q. To this day? A. To this day. Q. Let me take you to

-JUDGE SOLOMON: Mr. Shaw, he said he learned a lot. MR. SHAW: Yes. JUDGE 

SOLOMON: And he witnessed a procedure. I would like you to -- I will ask him, 

but I want you to zero in on what did he learn specifically, because obviously he 

didn't learn anything about fluoroscopy because the Respondent did it the same 

way he would do it. So there's nothing new about that. MR. SHAW: I agree 100 

percent, Judge. JUDGE SOLOMON: Go ahead. BY MR. SHAW: Q. Specifically-

well, let me ask you as to the Judge's comment, did you learn anything with 

regard to fluoroscopic guidance from Dr. Kaul's procedure? A. I didn't learn 

anything about fluoroscopy because I'm pretty confident I already know 
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everything. I mean, that's my --that's my job, is to know everything. That is my 

training since 1985, is to know about fluoroscopy. What I do is observe how 

other people use fluoroscopy and whether it's used appropriately or not, 

because I consider myself the expert. Q. With regard to fluoroscopy, you didn't 

learn anything, but you were able to make a determination with regard his 

comments, true? A. Yes. Q. With regard to performing the procedure, the 

minimally-invasive spine procedure, what did you learn, if anything? A. I learned 

how he put in his pedicle screws, how he passed the rods through the fascia, 

where he made his incision, how he dissected through the fascia without 

disrupting the musculature, and I also learned how he did his discectomy with 

an in-plate preparation in advance to putting in bone graft and saw how he did -

basically he did what we call a biportal technique, going in from both sides, 

which some other people I had observed weren't doing that. So I started 

adopting his technique in the way I did my interbody fusions. Q. And since 2008, 

you adopted that specific procedure utilized by Dr. Kaul? A. Yes. Q. Is that true? 

A. Yes. Q. Any of those other kinds of touchstone learning points did you adopt 

in your practice since 2008 to the present? A. Well, I have adopted more recently 

some of his techniques for doing -- how he did his posterior decompression, but 

I also modified it because I'm currently working on my own instrumentation. So I 

have kind of taken bits and pieces here and there and have applied them to my 

own practice to be able to, hopefully, someday make this instrumentation 

commonplace."- Reference: Folder 8 (APPX F)- 921/1044- 121:10-130:10. 

307ww. "Q. If a patient smokes, Doctor-- I'm going to represent to you that there 

has been testimony in this case by a doctor that indicated that determining if an 

individual is a smoker or non-smoker is not a standard of care. Would you agree 

with that comment or disagree? A. Agree. Q. As a matter of fact, the smoking 

issue, if an individual was smoking or not, isn't it true that would not preclude 

the patient from undergoing a procedure; isn't that true? A. Yes. Of course, 

that's true. Q. If an individual comes in in a state of distress, either it be a two on 

a pain scale or a ten and it's indicated that a procedure is required, smoker or 

not, it's up to the patient to make a decision to choose the procedure, true? A. 

That's true. Q. And you are not going to tell the patient, are you, don't do the 

procedure because you smoke a week before, you are a one-pack smoker, you 

smoked six months ago. The taking place, the occurrence of the surgery is not 
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dispositive or affected by the smoking; isn't that true? A. That's true."

Reference: Folder 8 (APPX F)- 924/1044-132:23-133:24. 

307xx. "Q. With regard to Patient SS, there was some discourse about the 

removal of hardware; do you remember that? A. I do. Q. And there was 

discussions about removal, I believe, of hardware of one side. Was it screws; 

was it rods? Do you remember that little discourse? A. Yes, I do. Q. Then you 

said, on Ms. Hafner's question, that certain screws were left on one side. Your 

comment was that is what you would want? A. Correct. Q. Do you remember 

that comment? A. Yes. Q. Can you explain that comment? A. Well, the purpose 

of the hardware placement was to backup or stabilize that motion segment in 

the performance of a revision interbody fusion, and it's commonly-- it's a fairly 

common technique, both in my practice as well as other practices, if the tissues 

in the posterior spine have not been disrupted to use unilateral pedicle screws 

rather than bilateral pedicle screws for a number of reasons. One is certainly 

risk of infection and cost, not to say the least of those. So there is -- there is -

it's not essential, particularly after the interbody graft has been placed and 

positioned, to necessarily have pedicle screws on both sides."- Reference: 

Folder 8 (APPX F)- 925/1044- 136:8-137:13. 

307yy. "Q. Thank you. Now, with regard to consent, you indicated that with 

regard to Patient GH documents -- or, a document was shown to you that you 

indicated initially you don't recall seeing; is that true? A. That's true. Q. With 

regard to consent that you have with your patients, you indicated that there was 

verbal discourse with regard to inform and consent; do you remember that? A. 

Yes. Q. Can you explain what the verbal discourse is in the normal course of 

medical practice? A. At least in my experience what I do is I go in and I will 

explain pre-operatively, of course, explain to the patient what treatment options 

might be, both operative and non-operative given their condition, what I think 

the benefits of proceeding with the operation would be, what the risks of 

proceeding with an operation would be, and then I try to as much as possible 

give them some kinds of percentage numbers as to a success rate if it's 

possible. Sometimes it's not, and I identify the potential hazards that can occur 

and what to expect post operatively in terms of functional recovery and length 

of recovery. Q. As you sit here today reviewing information that has been 
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provided either by Dr. Kaul's prior counsel or shown to you by the State -- MS. 

HAFNER: Objection, Your Honor. Bringing in outside evidence that is not 

evidence in this hearing. MR. SHAW: I'm not bringing in outside evidence. 

WDGE SOLOMON: I haven't heard the full question. Why don't you state your 

full question before I make a ruling. BY MR. SHAW: Q. All the records that you 

reviewed from whatever source, either today or prior to today, in putting 

together your report that are within the confines of this case. Do you 

understand that? A. Yes. Q. With regard to the consent by GH, there's no 

document, is there, that allows you to know either way whether there was 

consent by GH with regard to the procedure; is that true? A. That is true. Q. As a 

matter of fact, based on what you have seen and what you know, you can't make 

an opinion either way; isn't that true? A. That's true. JUDGE SOLOMON: About? 

MR. SHAW: Consent. BY MR. SHAW: Q. And as a matter of fact, there may be 

informed consent in the form of verbal discourse that would satisfy the 

reasonably -- the medical standard for consent; isn't that true? MS. HAFNER: 

Objection, Your Honor; speculation. JUDGE SOLOMON: I'm going to allow it. 

THE WITNESS: That's true. JUDGE SOLOMON: Give it whatever weight I 

determine."- Reference: Folder 8 (APPX F)- 925/1044-137:16-140:10. 

307zz. "Q. True, right? A. True. Q. You and I, yesterday, went through incisions, 

and I mean incisions -- let me give you a reference point. I'm talking about 

openings on the skin; do you understand? A. Yes. Q. Is that what an incision is, 

Doctor? A. That is. Q. And yesterday your testimony, if I can recall, tell me if I'm 

right, that the size and location is not dispositive of whether-- or, indicative of 

whether a procedure was minimally-invasive or not; is that true? A. That's true. 

Q. There was a lot of talk about midline and side and six-inches; do you 

remember all those questions? A. Yes, I do. Q. Do any of those factors, the 

location, the six inches, the number, any of those skin incisions change your 

opinion with regard to whether any of these procedures were minimally-invasive 

or not? A. The length of the incision has no bearing whatsoever. Many a times 

doing a minimally-invasive incision we may make two or three incisions at 

different locations, and sometimes it's easier for purposes of access and even 

wound closure to link those incisions together to make a nice singular incision 

to close rather than having to close three separate incisions."- Reference: 

Folder 8 (APPX F)- 926/1044- 140:12-141:19. 
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307aaa. "Q. And I believe you said that some of his post-operative, maybe all of 

them, complaints were not incorporated because they were pre-op deficits; do 

you remember that? A. Yes. Q. And what is a pre-operative deficit? A. Well, if 

somebody has a nerve injury or nerve irritation before the operation, when a 

nerve is injured it can take quite a bit of time for that nerve to repair itself. In 

fact, nerves, when they are injured severely, will only repair themselves at a very 

slow defined rate, so that when you have a pre-operative nerve injury it's very 

unusual, unless it's a fairly acute process, for that deficit to recover quickly. Am 

I making myself clear? So if you had, say, a disc herniation that's been pressing 

on a nerve for six months or a year, there is a high likelihood that you are going 

to have nerve injury, and when you remove that disc herniation, take the 

pressure off the nerve, it may take six or twelve months for that injury to 

completely resolve. Q. So when GH exhibits discomfort or pain post operatively 

and they are related to a pre-op deficit, that doesn't necessarily factor into 

anyone's --well, any medical expert's opinion, does it not, that a procedure was 

performed improperly, negligently or satisfactorily; isn't that true? A. That's 

true. Q Actually, the fact that they were consistent is of no moment to the 

performance of the procedure by Dr. Kaul; isn't that true? A. True."- Reference: 

Folder 8 (APPX F)- 927/1044- 142:1-143:5. 

307bbb. "Q. With regard to JJ, the line of questioning was about how he felt 

initially after 

the surgery; do you remember that? A. Yes, I do. Q. And the predominant 

complaint was 

pain; is that true A. Yes. Q. And do you remember to which side the pain was? 

A. Initially it was the right side, and post operatively he was complaining of 

some pain on the opposite side. Q. And did that change your opinion with 

regard to whether Dr. Kaul performed that minimally-invasive procedure 

comporting with the medically acceptable standard of care? A. Well, the pain 

relief on the right side had resolved, so the procedure that was performed for 

treatment of that pain worked. Q. Would the answer be no? A. No."- Reference: 

Folder 8 (APPX F)- 927/1044- 143:19-144:14. 

307ccc. "Q. Now, there was also some questions about a foot drop; do you 
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remember that? A. Yes, I do. Q. There has been testimony in this case, I can 

represent to you, that JJ had a subsequent surgery after the procedure with Dr. 

Kaul. Would you accept my representation that testimony has been elicited in this 

case? A. Yes. Q. Now, there was questions about post-- maybe it was-- maybe it 

was operatively or post operatively. There was neurological studies with regard to 

JJ; do you remember that? A. Yes. Q. Did he exhibit any neurological deficits, as far 

as the records you reviewed, with regard to those neurological tests? A. Not that I 

can recall, no. Q. Is there any evidence that you reviewed at any time, today until the 

beginning of you receiving any documents in this case with regard to JJ, that 

indicated to you that he had any neurological deficits after the procedure with Dr. 

Kaul? MS. HAFNER: Objection, Your Honor. JUDGE SOLOMON: Basis? MS. 

HAFNER: First, he is asking for any document he ever reviewed in this case, and we 

have already elicited testimony that he has reviewed documents that are outside the 

scope of the evidence in this matter. So I think you should restrict his answer to the 

things that are in evidence. WDGE SOLOMON: I think it should MR. SHAW: That's 

fine, Judge. Do you understand? JUDGE SOLOMON: --limited to what he actually 

based his-- he said he examined the records and imaging study. We'll leave it at 

that. MR. SHAW: Thank you, Judge. BY MR. SHAW: Q. Whatever you reviewed, 

Doctor, instructionally with regard to your expert report and what was shown to you 

by the State; you understand the limitation, do you not? A. Yes, I do. Q. Any records 

indicate to you there was a neurological deficit on the part of JJ post operatively? A. 

Not that I am aware. Q. Any records indicate to you, same constraints with regard to 

what documents, any information to indicate to you that post operatively he had a 

foot drop? A. I could not find any information in the documents that I have reviewed 

that specifically addressed foot drop. Q. Any indication in any of that information 

that leads you to believe that the procedure performed by Dr. Kaul, or procedures, 

reasonably could have led to a conclusion by you that he caused the foot drop? A. 

No."- Reference: Folder 8 (APPX F)- 927/1044- 144:15-147:4. 

307ddd. "JUDGE SOLOMON: Does that number of injections, and again I'm just 

learning at this stage, are they reasonable? THE WITNESS: Well, it's -- what I mean, 

the way I look at it is it's not the number of injections it's how much steroid is 

injected, because you can inject a tiny bit of steroid for some indications, and you 

can do twenty injections and that would be the equivalent of another amount of 

steroid you might use for another type of injection. So it has to do with the amount 
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of steroid used and also the length of time the injections took place, and I mean, if I -

- we can go back and look at the dates if you want, but to be honest with you, I 

would have to go back and look at all the individual operative reports to really make 

an assessment in terms of whether I thought that was too much or not. It's not 

uncommon -- for instance, facet joints, you usually inject a fairly small amount of 

steroid because the joint is so small. So injecting -- doing three injections isn't 

typically a big deal because sometimes we'll do -- you may inject four or five facet 

joints on a patient at the same time. But if you do other injections, like epidural 

injections, we typically use greater amounts of steroid because the material has to 

flow in a larger area. Sacroiliac joint injections, again usually the joint space is 

pretty limited so we usually use a fairly small amount of steroid in that type of 

injection. JUDGE SOLOMON: In the sacroiliac? THE WITNESS: Right, exactly. 

JUDGE SOLOMON: That's a smaller amount. THE WITNESS: Smaller amount, yes. 

JUDGE SOLOMON: And in the LS-SI? THE WITNESS: That's the transforaminal 

injection. Typically, I will-- there are different types of epidural injections. There are 

what we call selective injections, where we are putting the needle right next to a 

specific nerve and injecting the medication there, and then there are other types of 

epidural injections that are not selective. So you -- in those types of injections, it's 

not so critical where you put the needle, and you usually inject a larger volume so it 

distributes over a longer area of the spine, and the reason for doing different types 

of injections basically has to do with where you think the pain generator is or if you 

know where it is. So if I know that somebody has a disc herniation that is pressing 

on one nerve, I am going to inject the medication right by that nerve because that is 

going to get me the greatest likelihood of success, and when I do that, I usually use 

a small volume of material and put it right on the nerve. So you don't need a large 

volume, and I think in this particular case they were done in what we call a selective 

fashion. So typically, at least in my practice, I will use a fairly small volume of 

steroid in those instances. ruDGE SOLOMON: So the numbers really don't-- THE 

WITNESS: So the numbers aren't -- the actual numbers of injections is not really the 

critical component. It's looking at how much steroid was injected in each injection 

and where the medication was placed, and I think, you know, I think in terms of 

people that are non-pain management physicians, they liken every type of injection 

to just a standard epidural injection in which we usually inject a higher amount of 

steroid. If somebody is not really familiar with how we do the procedure, they can 

certainly be misled in terms of seeing, you know, large numbers of procedures 
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done. I know because I have faced this question myself from some of my surgical 

colleagues that may get concerned. So I have explained this many times. ruDGE 

SOLOMON: So the quantity of medicine may very from --THE WITNESS: That's it 

exactly, exactly."- Reference: Folder 8 (APPX F)- 929/1044-150:1-153:13. 

307eee. "JUDGE SOLOMON: There was some question about the size of the 

incisions, and I think you said that was irrelevant to the process. THE 

WITNESS: Yeah. You know, when we talk about minimally-invasive spine 

surgery, it's such a diverse term because there are a number-- or, a large 

number of procedures that are done under that heading, and I have seen -- in 

fact, I don't know if I can talk about this or not, but I was showing Dr. Kaul a 

patient that-- or, a paper I was reviewing last night in terms of-- JUDGE 

SOLOMON: Does it pertain to this? THE WITNESS: It pertains to incisional 

length. JUDGE SOLOMON: Okay. THE WITNESS: And I was showing-- this is 

a paper that was authored by one of the premier minimally-invasive spine 

surgeons in the US, from Northwestern Hospital where Dr. Przybylski used to 

be, and he shows his technique for doing a minimally-invasive spine surgery 

procedure, and the incision is at least as long as my index finger, probably 

slightly longer. JUDGE SOLOMON: Three inches. THE WITNESS: Probably. I 

would say three to four inches, and this is a technique, minimally-invasive 

spine procedure. So whether the incision is one inch or three to four inches is 

irrelevant. JUDGE SOLOMON: What about an eight-inch scar? THE WITNESS: 

An eight-inch scar, I would have to admit I have probably never have seen an 

eight-inch scar on an MIS procedure, but there may be exceptions, and it 

really -- I mean, I can give you a possible exception if you want to- if you're 

interested. There are surgeons out there, neurosurgeons that I have heard 

speak that talk about MIS surgery for treatment of scoliosis, and they may 

fuse six or seven levels together to straighten out the spine, but they do it in a 

minimally-invasive fashion, and I have seen some of their incisions, and they 

make small incisions, but in order to close them, they make six or seven 

incisions, they tend -- they link them up because it's much faster to close one 

large incision, the way suturing technique is done and using skin staples and 

so forth, than it would be to close eight little incisions where you are going in 

and trying to put-- JUDGE SOLOMON: But that is a significant surgery. THE 

WITNESS: Right, but it's called -- if you read the literature, the titles are 
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minimally-invasive spine surgery for treatment of adult scoliosis. So it's -

minimally-invasive surgery really encompasses a lot of different procedures, I 

guess is what- " - Reference: Folder 8 (APPX F) - 929/1044 - 153:14-155:23. 

Victor Katz, M.D. 

308. Respondent produced Victor Katz, M.D., a licensed physician in the states of New Jersey 

and New York. Dr. Katz is a board-certified orthopedic spine surgeon who performs both 

minimally invasive and open spine surgeries. 

309. The bulk of his practice consists of cervical fusions, performing over fifty to sixty a year. Also 

included are lumbar fusions and, on occasion, discectomies. During 2005 or 2006, he was told 

about respondent's use of OptiMesh for interbody fusions, and decided to observe respondent in 

its use. He watched more than seventy-five procedures and eventually participated in some. He 

said that on each Thursday over a nine-month period, he came to the surgery center, where he 

became involved in minimally invasive techniques, which he has since used in his own practice 

310. He confirmed that he could not recall the names of the patients, that he did not participate in 

their aftercare, and that he was not involved in patient selection. 

310a. The OAL Judge mischaracterized the trial record when he failed to reference the 

fact that Katz's report indicated that Kaul's patients had improved after their surgeries, 

"THE COURT: He says in his report: To the best of my recollection, the patients did 

well with no complications." Solomon, consistent with his bias towards Hafner, and 

having frequently permitted her, over Kaul's objections, to have her expert, Przybylski, 

introduce the hearsay evidence of other doctor's clinical notes, made it clear that he did 

not intend on giving any weight to Katz's report, "MS. HAFNER: And just- your Honor, 

just to make a record on the record, Dr. Katz was here, he did not get a chance to 

review this report, he did not authenticate his signature, he did not authenticate -

THE COURT: I understand that. That's why I'm giving it whatever weight it deserves 

which, quite honestly, is minimal at best. MS. HAFNER: Thank you, your Honor." -

Reference: Folder 8 (APPX F)- 814/1044-26:3-28:1. 

310b. The OAL Judge omitted critical parts of Katz's direct testimony that undermined 
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elements of Hafner's case: 

(i) Katz admitted that he obtained his minimally invasive spine surgery training from 

Kaul, by observing and working with him on approximately seventy-five (75) cases. 

He admitted that after this training he succesfully instituted Kaul's techniques into 

his own practice. This admission corroborated the testimony of Remley, an 

interventional radiologist, who he had trained neurosurgeons, and supported 

Kaul's argument that he was qualified to perform minimally invasive spine surgery, 

even to the point where he educated a board certified orthopedic surgeon, who 

was then able to independently achieve successful outcomes, "Q. And how many 

surgeries did you assist in? A. Like I said, about 75. They included both 

discectomies. I watched him do injections. I watched him do radiofrequency 

neuropathy procedures. I also watched him do fusions. Q. Now, since -- well, 

let me backtrack. How long did you work with Dr. Kaul? A. Approximately, 

give or take a few months. Q. And since working with Dr. Kaul, have you 

performed minimally invasive spine surgeries in your own practice? A. Yes. 

Q. And how many have you performed? A. It's hard for me to give you exact 

numbers but anywhere between 30 and 50."- Reference: Folder 8 {APPX F)-

810/1044-12:11-25. 

(ii) Katz confirmed that his orthopedic residency training which he completed in 2001, 

did not include exposure to minimally invasive spine surgery and that he undertook 

CME courses and trained with Kaul, to become proficient in the technique. This 

admission supported the argument of Kaul's experts, and corroborated 

Przybylksi's admission, that CME courses were the primary manner in which all 

physicians, including orthopedic surgeons, neurosurgeons, interventional 

radiologists and interventional pain physicians, obtained their education and 

training in minimally invasive spine surgery, "THE COURT: Following your 

fellowship of one year, what -- what course -- did you have anymore training 

after that? THE WITNESS: No. At that point -- well, every year we're required 

to do CME credits. I go every year go to a course, plus I take a course on my 

own. My particular interest was minimally invasive spine surgeries. I took 

other courses to basically learn because in a fellowship we had limited 

exposure to minimally invasive spine surgery."- Reference: Folder 8 (APPX 

F)- 812/1044- 21:15-24. 
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311. Respondent testified in his own behalf. He graduated from medical school in London in 1988, 

which was then followed by a surgical internship in England from August 1988 to February 1989. It 

was there that he began to gain experience in the use of Bovie and Metzenbaum scissors, which 

was overseen by a registrar (according to respondent, the equivalent of a proctor). He then had a 

second internship from February 1989 to August 1989, which predominantly involved treatment of 

the liver. He was involved in diagnostic testing, such as EKG and others. His "hands-on" experience 

included the placement of catheters and other such devices, and during this time he reported to a 

registrar. His third internship occurred at Catholic Hospital in Jamaica, Queens, New York, in 

November 1989 for four months in surgery. He admitted patients, made incisions, and, ultimately, 

under the guidance of the surgeon, had "hands-on" training, including the removal of an appendix. 

He became familiar with tubular insertions through the abdomen, again using Bovie and 

Metzenbaum scissors to explore the area of injury, and was allowed to repair and then close the 

abdominal wall. This fellowship ended in April1990. 

312. He said that he had a fourth internship, a surgical internship, at the Nassau University 

Medical Center, a trauma center. As part of his duties, he admitted patients and rendered 

diagnoses, particularly as they related to blunt-trauma injuries. He inserted drains and tubes and 

made two- to three-inch incisions. One incision was sixteen inches for an abdominal procedure, 

done under the guidance of the surgeon. This was a one-year internship. 

313. Respondent followed his internships with a residency at Booth Memorial Hospital, which 

started in July 1991 ond ended in Apri/1992. There, he was involved with admitting patients and 

was responsible for the oversight of interns. This was an active vascular-service facility where he 

assisted in procedures, which included incisions and dissections in the neck under the supervision 

of the responsible surgeon. 

314. Respondent then decided to leave surgery and entered into a three-year residency in 

anesthesia at the Albert Einstein College of Medicine, which lasted from 1992 through 1995. In the 

third year of his residency, he became involved in interventional pain procedures with the use of 

fluoroscopic guidance, which was then becoming available. During this part of his training, he was 

learning about fluoroscopy and the use of inserting needles in the cervical, thoracic and lumbar 

areas of the spine. 
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315. In September 1995 he began a fellowship in England in interventional pain management, 

which he completed in September 1996. During the initial months of this fellowship he was an 

observer, but then he began to consult with patients, some of whom had spinal pain, reporting to 

a superior in the pain-management department. 

316. His first employment was at a hospital in England, where he administered epidural and facet 

injections and occasionally referred patients for a discogram, which he himself performed. He was 

at this hospital for about three or four months. Then he relocated to London, where he worked at 

various clinics in private practice from 1996 to 2001, administering anesthesia and rendering 

interventional pain services, including injection and discogram. 

317. Respondent then came to the United States, where he became employed at Hackensack 

University Medical Center as an anesthesiologist. He then became employed at Columbus Hospital 

in Bloomfield, New Jersey, from February 2002 through August 2002 in the pain clinic 

administering injections and performing discographies. His next employment was at Saint Clare's 

Hospital, from November 2002 to September 2003, working in the pain clinic. 

318. In June 2004 respondent began working at outpatient surgical centers, including Pompton 

Plains, the Market Street Surgical Center and North Jersey Spine and Rehabilitation Center. While 
-

at Pompton Plains and the Market Street Surgical Center, he performed epidural and facet 

injections, discographies, selective nerve-root blocks, insertion of spinal stimulators, discectomies, 

lumbar interbody decompression and fusions with insertion of pedicle screws, all under 

fluoroscopic guidance. He also worked at a surgical center in Wyckoff for about six months 

administering injections, inserting stimulators and performing discographies. 

319. From March 2007 until September 2010 he rendered services at the Bergen/Passaic 

Ambulatory Surgery Center, which included epidural and facet injections, discograms, sacroiliac 

joint injections, lumbar decompressions, cervical endoscopic discectomies, lumbar interbody 

fusions using OptiMesh and PEEK cages, and pedicle screws inserted percutaneously. All of the 

above procedures were done under fluoroscopic guidance. 

320. Respondent stated that he is a diplomate of the American Board of Anesthesiology, 

becoming certified as an anesthesiologist in 1996. He also said that in 2004 the American Board of 

lnterventional Pain Management granted him certification after he took a comprehensive written 
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and oral examination. In addition, he has been a member of several medical societies. 

321. In 2004 he took a two-week fellowship at the Wooridul Spinal Hospital in Seoul, Korea. 

Respondent stated that the hospital handles about 16,000 cases annually with minimally invasive 

techniques, adding that doctors from all over the world train there. He said that while he was 

there, he learned decompression and fusion techniques. The program commenced at 8:00 a.m. 

and lasted until 8:00p.m. each day, consisting of lectures in the morning followed by the surgery 

room in the afternoon, where he would assist in procedures, which included the placement of 

hardware in the cervical and lumbar spines. 

322. Respondent was asked about the CME courses listed in his curriculum vitae. These courses 

involved lectures, and some offered "hands-on" experience, but only on cadavers. 

322a. The OAL Judge grossly mischaracterized Kaul's trial testimony regarding the 

education and training he received, through CME cadaver training courses in 

minimally invasive spine surgery. Kaul completed approximately eighty (80) 

programs over a ten-year period, which encompassed intensive didactic sessions 

and "hands-on" training in the medicine and surgery of spinal disorders. These 

courses involved education in the specifics of surgical anatomy, technique and 

complication management, as well as the utilization of diagnostic techniques in the 

identification of spinal pathology. The OAL Judge in an obvious attempt to bolster 

Hafner's case devoted just three (3) lines to one thousand, three hundred (1300) 

lines of highly relevant trial testimony that contradicted Hafner's false assertions, 

that Kaul was not properly trained. In fact, the testimony proved that Kaul had 

obtained an extensive amount of training over a ten-year period, a period that had 

commenced in 2002, three years before the state's expert, Przybylski, had begun 

his CME minimally invasive spine surgery training. 

322b. The OAL Judge, in the early part of Kaul's direct examination, indicated his 

intention to exclude Kaul's detailed training testimony from the record when he 

attempted to suppress questions from Kaul's counsel regarding the content of the 

training modules: 

"THE COURT: Doesn't the CV speak for itself? Unless there were some 

courses that have specific pertinence that I may want to hear about, but I can 
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read what he is reading. MS. MCLAUGHLIN: Your Honor, the very gist of this 

case is exactly whether or not Dr. Kaul has the credentials, education and 

training to perform the types of procedures he performed. THE COURT: I 

appreciate that, but what the witness is doing is just reading what I am 

reading, then you ask him what's the next one, and he roads. MS. 

MCLAUGHLIN: I thought there might be a problem, I skipped over one --the 

third one from the bottom discusses minimally invasive surgery which has a 

specific relevance as to what we are here for today, I would prefer that the 

doctor elaborate. THE COURT: I just want to know how you are going to 

present it because if it is just for him to read what I'm reading, I can read that, I 

don't need to hear it again, but if there is some relevance to that, I certainly 

would want to hear about it. MS. MCLAUGHLIN: I will go through them 

sequentially and when it is not relevant I will skip over it. THE COURT: All 

right."- Reference: Folder 8 {APPX F)- 966/1044-55:20-56:22 

322c. However, not having succeeded, Solomon ignored Kaul's testimony which 

proved his knowledge and understanding of how to surgically manage spinal 

pathology. Excerpts of the testimony are as below: 

322d. "Q There is also a NASS Cervical Fixation course; can you tell me what 

was taught at that course? A Yes. There was, after the hands-on training 

course in October 2004 there was also a general meeting on October 27th to 

the 30th of the North American Spine Society's annual meeting. That meeting 

was attended by about four and-a-half to five thousand doctors. That involved 

lectures over a period of three days that covered topics from the diagnosis of 

degenerative and traumatic indications, to surgical indications, to the 

management of complications. That was followed by a cervical information 

hands-on course which took place on January 21st and 22nd 2005. That 

course involved both didactic and hands-on training, and the didactic part of 

that course involved presentations that were given by various doctors as to 

the indications for surgery, the different conditions that we can treat, the 

complications in the treatment procedures and the management of those 

complications. And then a number of physicians would present cases that 

they performed where they had complications and how they managed them. 

The hands-on training of that course, again, took place I think it was in the 
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same laboratory as the one for the lumbar where there were I think probably 

about ten to twelve cadavers on tables. Each cadaver, again, had fluoroscopic 

C-arms, fluoroscopic C-arms with a fluoroscopic tech, and there was an 

instructor who was one of the NASS physicians who would be at the table. 

And it would be the same procedure, again, students would come in and the 

instructor demonstrates the technique and then he would allow the first 

physician and then the second physician to perform the procedure, give 

advice as to what they were doing incorrectly and then allow them to redo the 

procedure."- Reference: Folder 8 (APPX F)- 967/1044-61:25-63:15. 

322e. "Q What type of procedures were being done? A. That was cervical 

fixation, which refers to the placement of screws and hardware into the 

cervical spine. For example, an anterior cervical discectomy infusion, that was 

one of the procedures principally taught at that course. What was taught is 

how to dissect the skin, how to dissect through the anterior parts of the 

cervical column and how to remove disc material from the cervical spine, how 

to then dissect through to the back of the cervical column through to what's 

referred to as the posterior longitudinal ligaments, how to rectify the 

ligaments, what anatomical landmarks to look for using fluoroscopic 

guidance, and to understand the limitations of how far out we should dissect. 

Then the placement of the interbody device into the cervical spine. THE 

COURT: Just one second, hold on. (Pause.) THE COURT: Sorry for the 

interruption. Go ahead, please. A. And the placement of interbody devices into 

the intervertebral space, how to insert titanium cervical cages and how to use 

fluoroscopic guidance and interpretation to understand how far back to place 

the cage, and to recognize what radiological markings to use as that point of 

demarcation. During that course there was also, we were taught how to place 

screws into the anterior cervical spine, how to create the initial burr hole, how 

to position the screws and how to position the plates over the interbody 

device."- Reference: Folder 8 (APPX F)- 968/1044-63:16-64:23. 

322f. "Q. With regard to the NASS Spine Surgery, Advanced Lumbar Spine 

Surgery, can you tell me what was taught at that course? A. Yes. The course 

was taken March 4th and 5th, 2005, and involved both didactic and hands-on 

training, and the focus of the course was advanced techniques in minimally 
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invasive spine surgery, so within the didactic included in the course, again, 

there were multiple presentations given by physicians who attended the 

course as to indications, techniques, complications, management of 

complications, and there were case discussions in which physicians 

presented cases that they had performed where they had some complications 

and how they managed those complications. And then the hands-on training 

portion, it was the same format as the courses that I just described; there was 

a laboratory, and I can't remember exactly how many cadavers were in this 

lab, but on each cadaver, as was the case with the other courses, there was an 

instructor, there were two students and there was a fluoroscopic C-arm next 

to each cadaver. And with the advanced lumbar spine surgery we were 

focusing on the lumbar spine and the utilization of interbody devices and 

screws in treating principally degenerative conditions of the lumbar spine. So 

one of the techniques that we were taught was the technique called the far 

lateral approach. Very simply, it is an approach to the lumbar spine that is a 

trans-thoracic approach, an approach that goes through big muscles on the 

side of the spine, and it is performed principally under fluoroscopic guidance. 

There is a positioning that occurs of the patient, the patient is positioned 

bilaterally, and a small incision is made over the lateral abdominal wall. There 

is dissection through the skin and the subcutaneous layers of the wall, and 

then there is a dissection through three layers of the lateral abdominal wall, 

the external oblique, the internal oblique, and once you have dissected 

through that there is an entry into what is called the retroperitoneal space. 

And taking a blunt dilator or trocar under fluoroscopic guidance it is placed on 

the lateral part of the spinal column. The position is confirmed in that 

technique using both the AP, the lateral view, and again, fluoroscopic 

guidance and interpretation is critical to the safe performance of the 

procedure because we have to understand the anatomy which you see 

radiologically and how it culminates in three-dimensional anatomy and where 

the instruments are. That was one of the techniques taught at the course. One 

of the other techniques taught was the insertion of fluoroscopically guided 

percutaneous pedicle screws and the insertion of these screws, it is the same 

technique actually that has been used for decades, intervertebroplasty. An 

instrument called a Jamshidi needle, it is a large needle, is positioned over the 

entry to the pedicle radiologically, the C-arm is rotated in both an oblique and 
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AP fashion to visualize the pedicle. The needle is placed under fluoroscopic 

guidance by the pedicle. Using a small mallet, the jamshidi needle is tapped 

through the pedicle into the vertebral body. The inserter is taken out through 

the jamshidi needle and then a K-wire that goes through the pedicle into the 

intervertebral body and it is also done fluoroscopically, and it is exactly the 

same technique and the same skill-set that has been used for chondroplasty 

intervertebrally so it's the same understanding. Once the K-wire is in place, 

then a number of specially designed instruments are used and they are 

inserted to prepare the pedicle so there is no need to dissect if you can 

prepare the pedicle through this very small portal. Once the pedicle has been 

prepared, a pedicle screw is inserted, and in the majority of pedicles in the 

lumbar spine, and the length of the screw can vary anywhere from thirty 

millimeters to sometimes forty-five or even fifty millimeters if you want to get 

fusion fixation, so that is one of the other things that I was taught."

Reference: Folder 8 (APPX F)- 968/1044-64:24-68:11. 

322g. "Q. And the final entry at the top of that page refers to Spineology 

Physician Instructor; can you tell me what that course was about? A. Yes. 

That course was a course that I taught to I think it was about seven or eight 

surgeons who attended that course, and it was taught at the Market Street 

Surgical Center. There was a didactic session where I made a presentation, I 

talked about the use of Opti-Mesh, I talked about details of the technique, I 

talked about the purpose of fluoroscopic interpretation, I presented x-ray 

images, I discussed details of the x-ray images and how they corresponded to 

parts of the bony anatomy of the spine. Then there was a question and answer 

session. After that we went into the Operating Room where the cadaver was 

and with the use of fluoroscopic guidance and interpretation I demonstrated 

the technique of placement of the OptiMesh device. What that involved was 

the initial insertion of a ten inch, eighteen-gauge needle under x-ray guidance 

into the intervertebral space and demonstrated to the surgeons who attended 

how to line up the x-ray machine so that the entry points of their needle and 

the angle of insertion ended up with the needle being placed initially at the 

posterolateral margin of the intervertebral space. The needle is then inserted 

into the disc space, and one of the things I taught the surgeons was that this 

particular approach is exactly the name approach and the same set of skills 
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that are required in the performance of discograms which have been 

performed or which I have been performing for many years. So the needle 

goes into the disc space, the (inaudible) comes out, the K-wire goes in, and 

over this wire there is a blunt eight millimeter trocar than is inserted under 

fluoroscopic guidance through the muscle in what's referred to as the muscle 

sparing approach because there is no dissection of the structure of the 

muscle, into the posterolateral margin of the disc and with a small mallet is 

tapped into the disc space. And over this dilator a nine-millimeter sheath is 

advanced. Once that is in place it is through that sheath that the work begins 

for the decompression of the disc space, and this company, Spineology, has 

developed these specialized instruments that can go through the portal and 

were able to go into disc space and manually remove the degenerative disc. 

There is also an instrument called the shaker (phonetic) which is inserted 

through the portal in a collapsed format, and once it's in the space there is a 

rotating device that opens up with the blades so when we rotated it, it caused 

end plate liberation, which is necessary for the fusion process. Once that has 

been performed the OptiMesh device, which is a dacron mesh cage which is 

attached in a collapsed format, that is inserted into the space. Once it is in the 

space it is then packed with bone, so the intervertebral device stays in the 

space, and this can be observed as it is happening on fluoroscopic imaging 

and you can see how the bone is beginning to occupy the space. So this was 

the extent of the course. Q. You stated that about six or seven doctors 

attended that, correct? A. Seven or eight. Q. Do you know the fields that these 

doctors were in? A. Yes. They were orthopedic spine surgeons and there was 

one neurosurgeon. And the central, the foundational elements of the course 

that I was teaching to these guys related to fluoroscopic guidance 

interpretation and how they should use that in the performance of this 

procedure." -Reference: Folder 8 (APPX F) - 970/1044 - 70:14-73:20. 

322h. Kaul's testimony regarding his CME education and training in minimally 

invasive spine surgery occupied one thousand three hundred (1300) lines of trial 

transcript, similar in content to the above excerpts, but occupied only three (3) lines 

of Solomon's opinion. 

322i. The OAL Judge mischaracterized the trial record by omitting Kaul's testimony, 
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regarding the number of surgical facilities that had credentialed him to perform 

interventional pain and minimally invasive spine surgery. The purpose of the 

omission was to bolster the part of Hafner's case that Kaul did not have operating 

privileges. 

322j. "Q. Let's talk a little about credentialing. Have you ever been credentialed 

at any facilities? A. Yes. Q. How many facilities? A. I think eight. Q. Which 

facilities? A. I was credentialed at Hackensack University Medical Center for 

anesthesia and interventional pain. I was credentialed at Columbus Hospital 

for anesthesia and interventional pain. I was credentialed at St. Clare's 

Hospital for anesthesia and interventional pain. I was credentialed at the 

Market Street Surgical Center for interventional pain and minimally invasive 

spine surgery. I was credentialed at the North Jersey Center for Surgery for 

interventional pain and minimally invasive spine surgery. I was credentialed at 

the Bergen Passaic Ambulatory Surgical Center for interventional pain and 

minimally invasive spine surgery. I was credentialed at the Pompton Plains 

Surgical Center for interventional pain and minimally invasive spine surgery. 

And I was credentialed at the New Jersey Spine and Rehabilitation Surgical 

Center for interventional pain and minimally invasive spine surgery. Q. Was 

the credentialing process the same for each facility? A. The credentialing 

process at each of the facilities involved the submission of a credentials 

application form and the submission of my curriculum vitae and the 

submission of the supporting documents attesting to my education, training, 

qualifications and experience. And the credentials application would be 

submitted to the credentials committee. The credentials committee would 

communicate with me with regard to anything that might be missing or for 

further information that they might require. I would respond to their written 

request and they would then issue a letter either denying or approving the 

specific privileges that I had requested. Q. And who made the ultimate 

decision as to whether or not to admit or deny you? A. The credentialing 

committee. Q. On average, you were credentialed it looks like at eight different 

facilities, what was the average amount of time it took to receive a response 

as to whether you were admitted or not? A. Anywhere between six to twelve 

weeks. Q. And were you ever denied credentials for any particular 

proceddure? A. No. Q. Were you ever denied credentials at any facility? A. 
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333. Respondent, who does not have hospital privileges, was then asked about his efforts to 

obtain alternative privileges. Since the Board's list of medical practices requiring alternative 

privileges did not include minimally invasive surgeries, and his consultation with an attorney on 

this issue did not result in different advice, he felt that alternative privileges were not required. 

Therefore, it was his belief that he could perform these procedures without such privileges. He 

also claimed that he consulted with Kevin Earle, who testified previously, who told him that he did 

not require alternative privileges for discectomies and fusions. 

333a. The OAL Judge mischaracterized the trial record when he stated, "he felt 

that alternative privileges were not required. Therefore, it was his belief that he 

could perform these procedures without such privileges.". Kaul acted upon the 

advice of his lawyers and reguilatory experts, which included an individual who had 

worked in the attorney general's office, and is a senior partner with a law firm that 

promotes itself as legal leaders in the healthcare sector. Kaul's action was not a 

belief, but was based on the fact that he had received legal advice from multiple 

sources that he did not require alternative privileges. The OAL Judge's 

mischaracterization was consistent with his misconduct throughout the case, and no 

doubt the order from his boss, Christopher J. Christie, to find against Kaul. 

Solomon's mischaracterization was manufactured to assist Hafner's case. The trial 

testimony that pertained to the issue of alternative privileges is as follows: 

333b. "Q. You have been here for the testimony that's been going on for many 

weeks now, and the issue of alternative privileges has been the subject of 

testimony; do you recall any testimony about that? A. Yes. Q. I have a letter 

from the New Jersey Alternative Privileging Program which is dated February 

18, 2005, and I do not know if this was previously entered into evidence when 

Mr. Randolph was questioned. MS. HAFNER: Objection, your Honor, this has 

not been entered into evidence. And furthermore, it was never provided in 

discovery, this is the first time I have ever seen it. THE COURT: Would you 

know why, Ms. Mclaughlin, it was not previously supplied? MS. 

MCLAUGHLIN: I don't know why. THE COURT: What is it that you are looking 

at? Well, let me mark it for identification, R-15 for identification. (Exhibit R-15, 
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Letter from Alternative Privileging Program Enclosing Application, marked for 

identification.) THE COURT: What is it? MS. MCLAUGHLIN: It is a letter to Dr. 

Kaul from the Alternative Privileging Program enclosing an application. THE 

COURT: It's just an application? MS. MCLAUGHLIN: The application and the 

table of specialties there. THE COURT: At this point, Ms. Hafner, how does this 

prejudice your case? It is an application. MS. HAFNER: That's correct, your 

Honor. At this point I am going to withdraw my objection to it, but I would like 

to hear the testimony and then have an opportunity to renew my objection. 

THE COURT: It's been marked for identification, R-15. Q. Dr. Kaul, you have in 

front of you what has been marked R-15. Can you tell me what that is? A. This 

is a document that is from the New Jersey Alternative Privileging Program and 

it is dated February 18, 2005, and it is addressed to Richard Kaul, M.D., Care of 

the North Jersey Center for Surgery, and it is a letter to me from Lawrence 

Downs, J.D., who is the President, responding to a request for my application 

for alternative privileges. Q. Have you seen this letter before? A. Yes, I have. Q 

And on the third page of the document that I have given you there is a 

category called "Applicant Instructions." Do you see that? A. I do. Q. Doctor, 

can you read to me the first three paragraphs? A. "Please fill out the 

application for privileges completely. Please review the enclosed table of 

specialties carefully. Under each specialty subject area is a listing of 

procedures that will require privileges under NJAC 13-4A-12, Please circle the 

specialty subject areas that contain the procedures for which you are seeking 

privileges. You will receive additional speciality/procedure specific application 

forms for the speciality and/ or procedures which you select. We will mail 

additional application forms to you along with further instructions upon 

receipt of your general application and application fee. "Q. I am going to direct 

your attention to the following page which is captioned" Table of Specialties," 

and is there a specialty on there for minimally invasive spinal procedures? A. 

No. Q. Is there a category under that first page, the Table of Specialties, that 

indicates "Other"? A. No. Q. Turning to page 3 of that Table of Specialties, is 

there a category of General Surgery; do you see that? A. Yes. Q. Is "Minimally 

Invasive Spinal Procedures" listed under "General Surgery". A. No. Q. Is there 

a category for "Other" under General Surgery? A. Yes. Q. Is Minimally Invasive 

Spinal Procedures, does that fall within the category of the five procedures 

listed under "Other"? A. No. Q. Doctor, I'm going to direct your attention to 
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page 4 of that document. Toward the top there is a category called "Medical 

Pediatric Subspecialty Services Requiring Anesthesia"; do you see that? A. 

Yes. Q. And are Minimally Invasive Spinal Procedures listed under that 

subsection A. No. Q. Turning back to the initial Table of Specialties, which 

specialties would you circle for Minimally Invasive Spinal procedures? A. I 

have no idea. Q. After you received this document from Mr. Downs back in 

2005, did you consult with anybody in order to assist you with the process? A. 

Yes. Q. Who was that? A. There were several people who I consulted with and 

discussed that particular issue. The first person that I consulted with and 

discussed that particular issue. The first person that I consulted with as my 

attorney, Joseph Gorrell. Q. These discussions with Mr. Gorrell, were they in 

person, telephonic, E-mails? A. There was an E-mail and there were telephone 

discussions. Q. What time-frame was this, what year are we talking about? A. 

The telephone discussions were in 2005. Q. And do you recall, what did you 

ask Mr. Gorrell? A. Joseph Gorrell was my attorney at that time and he had 

been handling my health care law related matters, and I asked Joe about these 

procedures that I was doing, the minimally invasive discectomies and fusions, 

and I asked him if I was allowed to do them. And his response was, "You have 

a plenary license for medicine and surgery." Q. What did you understand that 

response to mean? A. That, yes, I was. Q. Did you have discussions with any 

other individuals in connection with your application back in 2005? A. Yes, I 

did. Q. With whom? A. Kevin Earle was the, I forget his exact title, he was the 

administrator at the North Jersey Center for Surgery, and I met him when I was 

working at that facility and I had discussions with Kevin Earle about the issue 

and about whether the alternative privileges application applied to the 

performance of minimally invasive discectomies and fusions. Q. Were these 

discussions in person, over the phone? A. They were in person. THE COURT: 

How do you spell Earle? A. Kevin Earle. Q. And do you recall what the 

response was from Kevin Earle with regard to your inquiry about alternative 

privileges? MS. HAFNER: Objection, this is hearsay. THE COURT: It is. MS. 

HAFNER: Mr. Earle was here. MS. MCLAUGHLIN: And he testified, gave his 

commentary. THE COURT: Wasn't that on the telephone? MS. MCLAUGHLIN: 

Yes. THE COURT: Since he has testified he is always available for rebuttal, I 

would assume. I will allow the answer. Q. Dr. Kaul, do you recall what Mr. 

Earle's response was with regard to your questioning of alternative privileges 
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A. Yes. He communicated to me that he had been in touch with a woman at the 

Alternative Credentials body and that the discotomies and the fusions I was 

performing at the North Jersey Center for Surgery did not require require 

alternative privileges. Q. Did you have discussions with anybody else other 

than Joseph Gorrell and Kevin Earle in 2005? A. Not in 2005. Q. Did the issue 

of alternative privileges, did you ever revisit the issue of obtaining alternative 

privileges? A. Yes. Q. When was that? A. That started again in 2007. Q. And 

what prompted your inquiry? A. Well, I had bought a building in Pompton 

Lakes, New Jersey, and my intention was to convert it into what is referred to 

as a one-room surgical center, but in fact it is a multi-room building. My 

intention was to convert it into a one room Medicare certified AAA accredited 

facility, and I wanted to get some clarification as to the issue of alternative 

privileges. So around that time, 2007, I began discussions with an attorney by 

the name of Jeff Randolph to try to get an answer from the Medical Board as 

to whether or not privileges would be required for the facility. THE COURT: 

When you say "privileges", is that alternative privileges? THE WITNESS: Yes. 

Q. Based upon your discussion with Mr. Randolph what was your 

understanding of whether or not you were going to require alternative 

privileges for this new facility? A. My understanding with regard to the 

performance of the procedures that I would be carrying out there was that I 

would not need alternative privileges to perform these procedures. Q. What 

type of procedures did you intend to carry out at the new facility? A. 

lnterventional pain procedures, minimally invasive discotomies and minimally 

invasive fusions. Q. And the response that you had received from Mr. 

Randolph, do you recall if this was verbal response he gave you, or a written 

response? MS. HAFNER: Objection, your Honor. THE COURT: I want to know 

what his understanding was, it was his understanding, so you are jumping 

ahead. I would like to know how he got there, what was his misunderstanding, 

a verbal communication by his attorney? Q. What was your understanding 

based upon, did you have communication with Mr. Randolph? A. I did. My 

communications were both verbal and via E-mail. Q. And did you make Mr. 

Randolph aware of what procedures you intended to perform at the facility. A. 

Yes. Q. Are you aware of what the term "office setting" refers to in the 

Alternative Privileges Statute? A. That's the terminology that is used in the 

State of New Jersey to refer to one room surgical centers. It's in my opinion a 
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little bit misleading because it creates an impression that it is an office, like 

this courtroom is an office, but the surgical center that I opened was a state

of-the-art facility that was accredited by AAA and approved by Medicare."

Reference: Folder 8 (APPX F)- 980/1044- 111:12-121:4. 

333c. Throughout the proceedings the OAL Judge betrayed his corrupt role as he 

frequently donned the prosecutor's cap, in a legal tag team charade with Hafner. 

However, one of the more egregious examples was when he characterized Kaul's 

knowledge that he did not require alternative privileges, as "his 

misunderstanding", a term that reflected his prejudicial state of mind. Solomon 

stated that he wanted to know how Kaul had arrived at his understanding of the 

regulation. (This was despite the fact that he had heard from Randolph, Balducci 

and Earle that alternative privileges were not required for minimally invasive spine 

surgery. Solomon knew that these three individuals had advised Kaul). However, 

several questions later, Solomon contradicted his position and made a comment that 

further evidenced his prejudicial position, a position, as is alleged in Kaul v Christie, 

that was procured through bribery, "THE COURT: I want to know what his 

understanding was, it was his understanding, so you are jumping ahead. I 

would like to know how he got there, what was his misunderstanding, a verbal 

communication by his attorney? ... Q. But it would be considered under the 

Statute a one-room facility? A. It would. MS. HAFNER: Objection, your Honor. 

THE COURT: Where are we on this application? MS. MCLAUGHLIN: I am not 

on the application. THE COURT: What are you referring to in your 

questioning? MS. MCLAUGHLIN: There is a definition in the Statute regarding 

office setting. THE COURT: What statute? Does he know the statute? MS. 

MCLAUGHLIN: The Alternative Privileging Statute. THE COURT: What is the 

Statute? MS. MCLOUGHLIN: NJAC 13:35-4A.12 THE COURT: That's the 

regulation that he read into the record, right? MS. MCLAUGHLIN: Yes, the 

definition under the regulation of "office setting", as to what an "office 

setting" was for the alternative privileges, applied to "office setting". THE 

COURT: Is it his understanding that matters, or what the regulation says? MS. 

MCLAUGHLIN: Both, I would say."- Reference: Folder 8 (APPX F)- 982/1044-

120:6-122:6 

333d. The following is a stark example of Solomon acting as Hafner's co-counsel: 
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"THE COURT: Go ahead. Let's find out if he ever read the alternative 

privileging? A. The first time- THE COURT: That's a yes or no. THE WITNESS: 

No."- Reference: Folder 8 (APPX F)- 983/1044-122:7-13. 

334. In 2007, respondent revisited the issue of alternative privileges because he had purchased a 

building in Pompton Lakes, which he was going to convert into a one-room AAAHC-accredited 

facility, to be known as the New Jersey Spine and Rehabilitation Center. He again consulted with 

an attorney, and was advised that minimally invasive surgery did not require such privileges. This 

facility was operational from March 2011 until April2012. During this time, he performed, under 

fluoroscopic guidance, epidural and facet injections, radiofrequency ablations, discograms, 

minimally invasive surgeries, including discectomies in the cervical, thoracic and lumbar regions of 

the spine, fusions in the cervical and lumbar areas, grafting with OptiMesh and PEEK, and 

employing the use of K-wire. 

335. He then was asked about the general procedures employed in his practice. At the initial 

consultation, the patient was provided with an intake package for insurance information, the 

patient's medical history and present medical issues. He then verified the information with the 

patient and conducted neurological and musculoskeletal examinations. He reviewed imaging 

studies if brought by the patient, and if not, ordered them. He then formulated a treatment plan, 

which could include further diagnostic tests, such as a repeat MRI, EMG/NCV, or interventional 

pain procedures. Using a model of the spine, he would then discuss his diagnostic findings with 

the patient, followed by a detailed discussion of what the procedure involved. He would also go 

over the risks and benefits of the procedure with the patient. 

336. On the date of a procedure, he would again talk with the patient about what he was 

planning to do, as well as the risks involved, and answer any questions. Then the patient would 

sign a consent form in the pre-operative holding area. The anesthesiologist would then discuss the 

risks of anesthesia. An IV would be inserted, and the patient, who was dressed in a gown, would 

then transported by the anesthesiologist and a nurse into the operating room. Monitors, such as 

EKG, blood pressure and pulse, were put in place. The patient would lie on his or her stomach on 

the operating table, where the intravenous administration of anesthesia would begin. His 

procedures were performed under fluoroscopic guidance, which involved a technician moving the 

fluoroscope, at his direction. Even before the procedure started, he would view the bone structure 
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through the fluoroscope. After the surgery was completed, the patient would be given aftercare 

instructions and a telephone number to call, if needed. A nurse would usually call the patient the 

following day to check on the patient's status and to reiterate the discharge instructions. At the 

time of discharge, a date would be scheduled for a follow-up examination. 

337. On cross-examination, respondent acknowledged that in all of his internships and 

fellowships, he had no training in the performance of spinal surgeries, or in the insertion of 

screws, rods or OptiMesh. During his residency at Booth Memorial Medical Center, he had no 

spinal-surgery training, nor did he insert screws, rods orOptiMesh. 

337a. The OAL Judge grossly miscaharcterized the trial record when he stated that 

Kaul had not inserted any Optimesh devices during his training, knowing that the 

device did not become clinically available until approximately 2000, "Q. You were 

asked with regard to some of your positions early on in your career whether or 

not you had performed any procedures that involved OptiMesh. And the DAG 

had referred to, I think it was during your education, your internships, your 

fellowships, the time-frame was from 1983 to 1996. Do you recall her asking 

you those questions? A. Yes. Q. Could you tell me when OptiMesh was 

actually introduced into the marketplace? A. It wasn't until 2000, beginning, at 

the turn of the century."- Reference: Folder 8 (APPX F)- 995/1044-170:16-

171:3. 

338. Following his return to the United States, his hospital privileges at Hackensack University 

Medical Center were suspended because of his criminal conviction in England for the death of a 

patient during a dental surgery where he was the anesthesiologist (more fully discussed below). 

(P-98 at 14, lines 8 to 10.} His New Jersey medical license was then suspended for two years, with 

an active suspension from December 2003 to June 2004 for not disclosing his prior conviction. 

338a. The OAL Judge in permitting Hafner to enter into evidence a case that had 

occurred in the UK in 1999 ignored a motion filed by Kaul's attorney, Charles Shaw, 

at the commencement of the proceedings, to exclude the case, as it had no 

relevance to the issues being litigated. The UK case was prejudicial, and not in any 

way probative to the claims and defenses of the New Jersey case. Solomon ignored 

the application. Since Kaul had returned to the US in September 2001, the UK case 

was frequently exploited by Kaul's professional competitors and would be litigants. 
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Kaul had been penalized for the event, but Solomon, understanding its purely 

prejudicial nature, allowed Hafner to submit it onto the record in order to facilitate her 

case. The cases in the UK and the US had no facts in common, as the former 

pertained to the provision of anesthesia, and the latter to minimally invasive spine 

surgery. Kaul testified on April 9, 2003 at a medical board hearing that his 

completion of the forms to reactivate his New Jersey medical license, did not 

reference the UK case, as the questions were directed at events in "state" and 

"federal" jurisdictions: 

338b. "Q. What you didn't tell us is that you didn't tell us that during the time 

that you were in private practice in England that in fact there was a issue 

concerning your treatment of a patient with anesthesia; is that correct? MS. 

MCLAUGHLIN: Objection, your Honor, my understanding is that there was an in 

limine motion as to this incident in the United Kingdom. THE COURT: I don't 

recall granting any in limine motions. MS. MCLAUGHLIN: Was it reserved upon, or 

was it denied? My understanding is that this was definitely the subject and I had 

a discussion with Mr. Shaw on the phone about it. THE COURT: I didn't sign any 

Order, if I reserved, I am not going to sign an Order for any in limine relief. I want 

to get a complete picture here, so if there is an issue that I should know about I 

want to know about it. MS. MCLAUGHLIN: Could I place-- THE COURT: You can 

put your objection on the record, absolutely. MS. MCLAUGHLIN: I place my 

objection on the record that this is first beyond the scope of direct-examination. 

Second, it's irrelevant, and third, it does not go to the issues in this litigation 

which concern credentialing, ability, skill and insurance. THE COURT: I don't 

think insurance is an issue here. Credentialing, privileges, competency, in the 

very large Complaint filed by the Attorney General there were several issues of 

competency, and in these types of proceedings in any event there is always a 

phase set aside for any proposed penalties, et cetera, so it can be covered then 

or now, it doesn't matter. If this is a penalty kind of issue? MS. HAFNER: Your 

Honor, I think it goes to credibility. We heard on direct Dr. Kaul was asked about 

his course of practice, why he went where he went during the course of his 

career, and there were certain things that were left out, your Honor, and this 

goes directly to credibility. MS. MCLAUGHLIN: I don't agree that it goes to 

credibility. The focus ofthe State's Complaint is competency as to performing 
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minimally invasive spinal procedures which the incident in the United Kingdom 

has nothing to do with the minimally invasive spinal procedure. MS. HAFNER: I 

agree with that. However, Dr. Kaul is on the stand. His credibility by being on the 

stand is at issue. He testified about the scope of his training and experience and 

his practice as a physician, both interventional pain management in England in 

the United States. His credibility is fundamental to him being a witness and it is 

fundamental to him being here today. THE COURT: Credibility is always a 

fundamental issue in this or any other case that I hear. I am going to allow it. I 

don't recall ever ruling on any in limine motion which Mr. Shaw submitted. Your 

objection is noted. Part of the penalty phase, if there is such a phase here, is 

any prior involvement with Medical Boards here or there in terms of any prior 

issues. If this is a prior issue, I don't know what you are doing, but I want to hear 

about it. MS. MCLAUGHLIN: If there is a prior issue and it is relevant solely as to 

the penalty could it be severed and heard during the penalty phase? THE 

COURT: Well, it could be. Ms. Hafuer? MS. HAFNER: Your Honor, I don't 

disagree it goes to penalty, in fact we were going to hold up putting the past 

Board Order into evidence for that exact reason. However, again it goes to 

credibility of the witness, things were intentionally left out during the direct

examination of this witness. There are issues that go to his credibility to his 

representations, to his misrepresentations in part in the past, and I believe it 

impacts on his credibility today. MS. MCLAUGHLIN: I would argue that it is not 

relevant to credibility because it is not something that Dr. Kaul has testified to 

regarding whether or not it happened, or didn't happen. THE COURT: Ms. 

Hafner, I'm going to wait until the penalty phase. If there is an issue here it is not 

one where a question was asked about a general activity plan of what he did, 

and then he came here and leaving out salient facts because he was asked 

questions directly on direct, and he answered those questions that were put to 

him. MS. HAFNER: And therefore, opening the door, your Honor, you can't open 

the door and talk about what he did in England and what he did in the United 

States and where he went and all the good things that he did, and open the door 

and not let me go through with negative issues that had impinged on him both 

in the United States and in the UK. It has a direct impact on his practice of 

medicine. THE COURT: I am not closing that door to you. You will have as much 

time as you need to present any adverse, is that information documented? MS. 

HAFNER: It is, your Honor. THE COURT: Is there an Order from any tribunal 
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relative to that? MS. HAFNER: Yes. THE COURT: You will get your chance to let 

me review that and see in evidence what it is. The questions that were asked of 

Dr. Kaul were specifically asked by counsel not, I didn't hear any question that 

asked about his wonderful achievements in England, only that he attended 

certain programs and came back here. So I am going to allow you, Ms. Hafner, to 

tell me all about what you want to do, but at the appropriate time. MS. HAFNER: 

Okay, thank you, your Honor. Q. Dr. Kaul, you had testified that you were a 

attending anesthesiologist at Hackensack University Medical Center; is that 

correct? A. Correct. Q. And you had hospital privileges at Hackensack 

University Medical Center; is that correct? A. Correct. Q. And isn't it a fact, too, 

that your hospital privileges in 2001 were suspended and subsequently 

revoked for failure to disclose a criminal action in the United Kingdom ; is that 

correct? MS. MCLAUGHLIN: Objection, your Honor, we are back to the same 

issue. THE COURT: No, he is the one who testified about hospital privileges, he 

didn't tell me that they were revoked, he told me that he had hospital priviliges 

at a list of places. MS. MCLAUGHLIN: We talked about where he was 

credentialed, We didn't talk about hospital privileges. THE COURT: Where he 

was credentialed. and. Ms. Hafner. does your question go to the credentialing 

issue? MS, HAFNER: Of why he no longer has credentials at Hackensack 

Universitv Hospital. THE COURT: I will allow it."- Reference: Folder 8 (APPX F)-

987/1044- 141:17-147:17. 

338c. The OAL Judge ignored the rules that govern the New Jersey Office of 

Administrative, and permitted Hafner to cross examine Kaul on testimony he had not 

provided on direct, the relevant part of which is: 

338d. "Q. Let's talk a little about credentialing. Have you ever been credentialed 

at any facilities? A. Yes. Q. How many facilities? A. I think eight. Q. Which 

facilities? A. I was <past tense) credentialed at Hackensack University Medical 

Center for anesthesia and interventional pain."- Reference: Folder 8 (APPX F)-

979/1044-108:25-109:10. 

338e. The OAL Judge misrepresented the trial record when he stated, "THE COURT: 

No, he is the one who testified about hospital privileges, he didn't tell me they 

were revoked, he told me he had hospital privileges at a list of places." -
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Reference: Folder 8 (APPX F)- 989/1044- 147:5-8. 

338f. Kaul truthfully answered the question that he was asked by his attorney, and 

thus there was no issue of credibility. Hafner, therefore, had no legitimate basis on 

which to introduce the UK case, but was given an illegitimate basis by her co

conspirator, Solomon, whose action tainted the proceedings and provided further 

evidence of his prejudice against Kaul. Kaul successfully completed an ethics course 

in January 2004, had his NJ medical license reinstated in June 2004 without 

restriction, and had explained to the NJ medical board that when he answered the 

questions he understood them as they were asked, i.e. with regards to events in the 

United States, and not the UK, which had refused to recognize his American education 

and training. 

339. He acknowledged that the American Board of Medical Specialties does not recognize the 

certification he was issued by the American Board of lnterventional Pain Management, and further 

acknowledged that while at the program in Seoul, Korea, he was only an observer, with some 

minimal participation in about twenty-five procedures. Furthermore, he acknowledged that he had 

never been granted hospital privileges for fusions or minimally invasive surgeries, although he tried 

to obtain such privileges from Meadowlands Hospital, but never received a response. 

339a. The OAL Judge both misrepresented and mischaracterized the trial record, 

when he stated, " ... and further acknowledged that while at the program in Seoul, 

Korea, he was only an observer, with some minimal participation in about 

twenty-five procedures." The actual testimony on direct is: 

"Q. Have you ever completed any visiting fellowships. A. I have. Q. Where? A. I 

have. Q. Where? A. I completed a visiting fellowship in Seoul, South Korea, in 

2004. And I completed a fellowship, a two week fellowship at the Wooridul Spine 

Hospital which is recognized internationally as one of the top centers in 

minimally invasive spine procedures, it is a sixteen story hospital in Gangnam 

Province in Seoul. They performed at that time, I think it has gone up since then, 

sixteen thousand cases annually using minimally invasive spine techniques. 

They had--they had and they have doctors coming from all over the world to 

train and to learn from the physicians at the Wooridul Spine Hospital. And when 

I was there, the two week very intensive fellowship involved commencing with 

conferences with all of the doctors in the hospital in the presentation of cases 
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and discussions and decisions about what type of procedure, minimally 

invasive procedure was going to be carried out. This particular hospital and its 

President, Dr. Sang-Ho Lee, had developed and were implementing really 

advanced endoscopic minimally-invasive decompression and fusion 

techniques. Discussions would take place in the morning, and then the 

operations would occur throughout the day, and they had, if I remember 

correctly, six operating rooms and they would start the cases at eight in the 

morning and they would go on usually until eight, nine o'clock at night. Q. Was 

this a lecture fellowship, or was it a hands-on? A. No, it was a hands-on 

fellowship. I would attend the conferences in the morning, I would then go to 

the Operating Room and I would scrubbed in for the cases with a number of 

different surgeons and I would assist them on these cases, and these cases 

involved endoscopic decompression procedures in the cervical, thoracic and 

lumbar spine and they involved minimally invasive fusion procedures in the 

cervical, thoracic and lumbar spine. And they involved the placement under 

fluoroscopic guidance of hardware in both the cervical, thoracic and lumbar 

spine. And they involved the placement under fluoroscopic guidance of 

hardware in both the cervical, thoracic and lumbar spine. Q. And what year did 

this take place in? A. 2004." - Reference: Folder 8 (APPX F) - 965/1044- 52:2-

53:25. 

339b. The actual testimony on cross: 

"Q. I would like to talk about the fellowship you did in Korea at the Wooridul 

Spine Hospital. You had started that that was two week fellowship, correct? A. 

Yes. Q. In fact during that two week fellowship, the time frame of that was May 4 

to May 16, 2004; is that correct? A. Correct. Q. And there was an overlapping 

period of time when you also took the 11th Congress of the International 

Musculoskeletal Laser Society, you attended that from May 12 to May 15 of 2004, 

correct? A. Correct. Q. Those two things actually overlapped for a period of four 

days, correct? A. Correct. Q. While you were at that fellowship isn't it in fact 

correct you did not perform any procedures of your own there? A. Correct. Q. In 

fact while you were there you were watching the procedures being done, isn't 

that in fact correct? A. No, I was scrubbed in some of the cases in the assisting 

of those procedures."- Reference: Folder 8 (APPX F)- 990/1044- 151:22-152:23. 
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339c. The OAL Judge mischaracterized the evidence submitted when he stated, " ... 

although he tried to obtain such privileges from Meadowlands Hospital, but 

never received a response." A more honest recitation of the evidence would have 

included Kaul's testimony from February 3, 2010, when he answered questions from 

Hafner, before a preliminary evaluation committee of the board, "Q. Do you currently 

have any hospital privileges? A. No, I do not. Q. And why? A. I did make an 

application to Meadowlands Hospital back in 2006 and they never accepted or 

rejected me and I never pursued it with the hospital."- Reference: Folder 5 

(APPX C) -13/109-12:19-22. 

340. He also acknowledged that the only course he took where he dealt with live patients was the 

one in Seoul, Korea, and a two-day course in Germany where he was only an observer. He 

acknowledged that the CME courses sponsored by the North American Spine Society were open to 

anyone, even a non-physician, but only as to the lectures. Non-physicians could not attend 

cadaver training. 

340a. The OAL Judge mischaracterized the trial record when he stated, "even a non

physician, but only as to the lectures. Non-physicians could not attend cadaver 

training." The actual testimony consisted of, "Q. Isn't it in fact true that anybody 

can attend courses from the North American Spine Society, correct? A. No, 

that's not quite correct. The target audience for the hands-on cadaver training 

courses is limited to neurosurgeons, orthopedic surgeons and 

anesthesiologists, podiatrists and pain management." - Reference: Folder 8 

(APPX F)- 991/1044-156:3-9. 

341. He was then presented with the itinerary of a three-day seminar he attended in Utah from 

March 26 to March 28, 2004. The itinerary provided for workshops from 8:00 to 10:00 a.m., and 

then from 10:00 a.m. to 4:00 p.m. on Saturday and Sunday there was open time for skiing, 

followed by a pres-ski. 

341 a. The OAL Judge mischaracterized the trial record and attempted to minimize the 

value of the CME courses that Kaul had completed, when he stated, " ... followed by 

apres-ski." The actual testimony consisted of: 

"Q. Dr. Kaul, you had testified earlier today regarding a minimally invasive spine 

surgery course that you took in 2004, specifically, the fourth one up from the 
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I' 

~ 

I' bottom on page 0081. It is continuing education in minimally invasive spine 
I 

update 2004, March 26 to March 28, 2004, certificate of participation. MS. 

HAFNER: I have shown counsel the itinerary and to the Court and now I will 

show it to Dr. Kaul. Q. You had an opportunity to review it? A. Yes. MS. 

HAFNER: If I may approach, your Honor? THE COURT: Yes. Q.l would like you to 

take us through the itinerary --first, is it in fact a three day course, March 26 to 

March 28, 2004, correct? A. Yes. Friday, March 26, Saturday, March 27 and 

Sunday, March 28. Q. If you can take us through the itinerary for Saturday, it was 

a morning session, was it not? A. Yes. Q. And in bold there it says what the 

morning session is going to be. What does it say? A. "Morning session." Q. 

What is going to happen during the morning session? A. There was a, from 

seven to 8:30 a continental breakfast. From eight to 8:30 A.M. Epiduroscopy and 

Epidurolysis by Dr. Andrea Treschow (phonetic). From 8:30 to 9 A.M. there is a 

lumbar endoscopic surgery, Jeffrey L. Katzel (phonetic) M.D. From nine to 9:30 

A.M, "Evolution of Cervical Disc Surgery," Merrill Reuter (phonetic), and nine

thirty to 10:00 A.M., "What We Have Done and Where We Can Go With MISS," 

John Chiu. Q. After the morning session, seven to ten, there is three hours of 

lectures in the morning, then there is an open session from ten to four o'clock, 

true? A. Open exhibits. Q. And the open session says free time skiing, is that in 

fact true? A. Yes, it says open session, free time skiing. Q. So during the time 

period of ten to about four o'clock you can go free time/skiing? A. One could 

choose to do that. Q. And the next substantive afternoon session is from four to 

six o'clock in which there was an lumbar hands-on workshop, is that not in fact 

true? A. Correct. Q. After that there is nothing substantive other than a cocktail 

party from ten to 11:30, correct? A. Correct. Q. On Sunday, the itinerary is 

similar in that from seven to ten o'clock there are lectures, is that not correct? A. 

Yes. Q. Or workshop? A. Correct. Q. And it is from eight to ten, there is hands

on workshop? A. Yes. Q. From ten to four o'clock there is again open session 

for free time and skiing, correct? A. Well, from ten to four it is open exhibits, 

that's what it says exactly. Q. But during that period of time after ten there is an 

open session which says free time/skiing? A. Free time/skiing is not next to the 

10 A.M. to 4 P.M. What is next to that is open exhibits. Q. So at ten o'clock that's 

when the cervical hands-on workshop ends, correct? A. The cercival hands-on 

workshop is from 8 A.M. to 10 A.M. Q. And then there is a period of time in which 

there is an open session in which it says free time/skiing; is that correct? A. 
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Well, the open session is next to the free time/skiing but the 10 A.M. to 4 P.M. is 

next to the open exhibits."- Reference: Folder 8 (APPX F)- 992/1044-158:16 

341b. Solomon and Hafner's attempt to devalue the 2004 CME course in Utah was 

illogical and harmed their own case, as their expert, Gregory Przybylski, admitted that 

it was through CME courses, that he, commencing in 2005, obtained his education 

and training in minimally invasive spine surgery. Solomon omitted this fact. 

342. Respondent was then asked about his medical-malpractice coverage. He was shown a 

declarations page for his medical-malpractice policy for the period June 10, 2004, to June 10, 

2005. {P-111.) He confirmed that there was an endorsement to the policy excluding coverage 

for spinal-surgery procedures, thereby conceding that between June 10, 2004, and June 10, 2005, 

he did not have insurance coverage for spinal surgeries. 

343. He was then shown the declarations page of his medical-malpractice insurance policy for the 

period of June 10, 2005, to June 10, 2006. Again the policy contained an endorsement excluding 

coverage for spinal-surgery procedures. Respondent admitted that he had no insurance coverage 

for spinal surgeries during this time period. (P-113.) 

344. Respondent was then shown a declarations page for his medical-malpractice insurance policy 

for the period of June 10, 2006, to June 10, 2007, and again acknowledged that the policy 

contained an endorsement excluding spinal surgeries. Respondent admitted that he had no 

insurance coverage for spinal-surgery procedures during this time period. 

344a. The OAL Judge misrepresented the facts and arguments submitted in Kaul's 

post-trial submission, filed on October 15, 2013, "POINT IX, AT ALL RELEVANT 

TIMES, THE RESPONDENT WAS SELF INSURED "-The State has alleged that the 

Respondent failed to maintain malpractice insurance in contravention of N.J.S.A. 45:9-

19.17(a). First, it is undisputed that the Respondent did indeed have malpractice 

insurance in place during the years at issue. [See exhibit I, 6:13- 14:5]. However, the 

policies contained an exclusion for spine surgery. To cover any potential gap in 

insurance, the Respondent maintained $500,000.00 in liquid assets as self

insurance."- Reference: Folder 9 (APPX G)- 40/102- Page 35. Similarly, the OAL 

Judge failed to incorporate relevant argument from Kaul's attorney, Robert Conroy, 
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that was advanced on June 13, 2012 at a medical board hearing, "Now, let's talk 

about some of the other points that are put up here in pretext because this is 

merely a pretext, as I said, because we're here for the second bite. You heard 

counsel talk about malpractice. That's part of the - you know, they try to blend 

everything together. This is obfuscation at its best. That's not an issue before 

you right now, and they're not offering that as a reason to revisit this. So that 

was part of the amendment, but you notice they screwed up. It's like piling on. In 

case you didn't like the soccer metaphor, let's talk about football. It's piling on. 

But what counsel doesn't tell you is that there's a bigger loophole in the board's 

ranks. What about all the licensees who were insured for 20 years, retired, but 

don't buy a tenure and render themselves judgment? Under today what the 

deputy's suggesting to you that means you would have to prosecute all those 

people, too. But more importantly what counsel suggests here actually could 

have a paradoxical effect because it could end up serving as the basis for 

insurance companies to deny coverage for those cases that may still be in 

existence. As you know, this time from -that counsel is talking about is more 

than six years ago, outside the statute of limitations."- Reference: Folder 7 

(APPX E)- 51/214- 51:25-53:1. 

345. During a proceeding before the Preliminary Evaluation Committee of the Board on February 

3, 2010, where respondent was placed under oath, he represented that the incisions he made 

were usually one-half inch to one inch. (P-98 at 59, lines 12 and 13.) He also mentioned that, at 

times, he used one or two stitches to close the wound involved. (/d. at lines 16 and 17.} He 

acknowledged that he never told the Board that his incisions could have been as long as six or 

more inches. 

345a. The OAL Judge mischaracterized the trial record and the issue of the length of 

the skin incision, by failing to note that Kaul's expert, Kent Remley, had testified that 

the size of the incision has no relevance as to whether a procedure is minimally 

invasive or not. The critical elements of the procedure that define its minimally invasive 

nature pertain to the amount of muscle dissection and blood loss. Remley explained 

that if a multi-level fusion is performed, a longer skin incision is required in order to 

place the hardware. The skin dissections that Kaul started using in 2011 reflected the 

nature of the evolution of his practice, which involved an increasing number of multi-
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level procedures, which despite longer skin incisions, were still performed with minimal 

muscle dissection and blood loss, thus allowing the patients to be discharged the 

same day. The cases that Kaul performed up until 2011 were achieved with a different 

skin dissection technique, which is why Kaul testified on February 3, 2010, that the 

skin incisions were shorter in length. 

345b. The OAL Judge mischaracterized the trial record when he stated, "He 

acknowledged that he never told the Board that his incisions could have been 

as long as six or more inches." The OAL Judge failed to note that Hafner interrupted 

Kaul, as he was about to explain that the length of the skin incisions had begun to 

increase in early 2011 for the reasons stated above, "Q. During your testimony 

before the Board of Medical Examiners you did not tell them that at times a 

minimally invasive spinal surgery scar can be six inches in length; is that 

correct? A. That is correct, because the- Q. Yes, or no? A. Yes, correct."

Reference: Folder 8 (APPX F)- 994/1044-168:23-169:4. 

346. Respondent confirmed that the first time he inserted a pedicle screw in a live patient was at a 

surgery center, in the absence of any proctor. He had never performed this procedure on a live 

patient before, although he felt that with his experience in the insertion of needles gained in his 

anesthesiology training, he was able to perform this procedure. He also admitted that his entire 

experience in the insertion of rods consisted of one occasion when he inserted one rod at the 

seminar in Seoul, Korea. 

346a. The OAL Judge mischaracterized the trial record when he stated, "Respondent 

confirmed that the first time he inserted a pedicle screw in a live patient was at a 

surgery center, in the absence of any proctor." The OAL Judge omitted the fact 

that Kaul had been granted privileges by the surgical center to place the pedicle 

screws, and that the surgical center did not require him to have a proctor when he 

placed the devices. More importantly however, Kaul explained to Solomon that his 

training in the placement of devices and probes into the pedicles began several years 

before he placed the first pedicle screw, "THE COURT: And that was done on your 

own without a proctor looking over your shoulder? A. THE WITNESS: Yes, there 

was no proctor watching me when I did the first percutaneous lumbar fusions 

but I would like to say, as I explained yesterday, the skillset and the techniques 

for accessing the disc were procedures that I had performed thousands of times 
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before in carrying out discograms, carrying out percutaneous discectomies, so 

for the spineology device there is almost no element, there is a minimal element 

of that technique that one could say was in any way new. Ninety to ninety-five 

percent of the placements of the interbody grafts is related to the fluoroscopic 

guidance and interpretation. lfl can just explain, it starts off with the placement 

of an eighteen gauge, ten inch needle, and the needle is the same type of needle 

that is used to perform lumbar discograms, and it is inserted in exactly the same 

way as it would for a lumbar discogram using the same fluoroscopic images. 

Once that needle is placed in the disc space I would remove the stylus from the 

needle and inject a small amount of x-ray contrast material into into the disc 

space, I would then take a K-wire and insert that through the shaft of the needle, 

and then I would slowly withdraw the needle. I would make, in this particular 

technique I would make a small incision in the posterior lateral part of the 

abdominal wall, in the skin of the back, and then I would take a blunt dilator 

approximately eight millimeters in diameter which is tabulated so it can be 

threaded over the guide wire. I would then insert that dilator into the disc, and I 

would use x-ray guidance to insure that it was heading in the correct direction 

and I was using the guide wire as a guide. I would use a small mallet and tap it 

into the disc, again confirming the position with the x-ray machine, and then I 

would take the sheath which is a nine millimeter sheath, and I would insert that 

over the dilator using a rotating motion to allow it to dissect bluntly through the 

muscle. That sheath would then be tapped into the disc space, and through that 

sheath I would then use a specialized instrument to remove the degenerated 

disc and to what is referred to as preparing the end phase. To answer your 

question, the technical skills and the procedure itself, ninety, ninety-five percent 

of it is related to the placement of these instruments and the procedures for 

which I had been trained for, and procedures which I had done many, many 

times with discograms and discectomies." THE COURT: Were those procedures 

done as an anesthesiologist? THE WITNESS: They were done in my last year of 

training as an interventional pain fellow, and then after I went into private 

practice when I came back to the States, so I had carried out the training and the 

practice."- Reference: Folder 8 (APPX F) -1022/1044-8:18-11:3. 

347. The OAL Judge misrepresented the trial record, when he stated, " ... he felt that 

with his experience in the insertion of needles gained in his anesthesiology 
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' . 
training, he was able to perform the procedure." What Kaul actually stated, was 

that he obtained the expertise as part of his training in interventional pain, "THE 

COURT: were those procedures done as an anesthesiologist? THE WITNESS: 

They were done in my last year of training as an intervention a I pain fellow, and 

then after I went into private practice when I came back to the States, so I had 

carried out the training and the practice."- Reference: Folder 8 ( APPX F)-

1023/1044- 10:22-11:3. This was another example of Solomon's collaboration with 

Hafner's in her efforts to build a case that pigeon-holed Kaul as an anesthesiologist. 

Kaul had spent just three (3) years, out of twenty-four (24) years of post-graduate 

training and experience in the acquisition of anesthetic knowledge. The majority of the 

period had been spent in surgical, interventional pain and minimally invasive 

disciplines. 

348. The OAL Judge omitted from his opinion any reference to Kaul's testimony 

regarding his training in the insertion of spinal cord stimulators, "THE COURT: And I 

heard about the insertion of spine stimulators. Did a proctor oversee your work 

when you did the first one? THE WITNESS: I was trained on that during my 

fellowship in England. The use of the stimulator for the treatment of angina pain 

was the particular area of interest for my Consultants. There had been a huge 

interest in the UK and in Europe about using those devices to treat intractable 

angina pain so I had lot of training in indicating the stimulators for angina pain 

and the insertion of the stimulators. THE COURT: That was in your last year of 

training? THE WITNESS: That was in my fellowship in England. THE COURT: Do 

you remember how many procedures you performed? THE WITNESS: Over the 

year I was there, for this indication, fifteen. THE COURT: For the angina issue? 

THE WITNESS: Yes."- Reference: Folder 8 (APPX F)- 1023/1044- 11:4-25. 

349. He added that in 2003, while at the Market Street Surgical Center, he was monitored by an 

orthopedic surgeon in his performance of a lumbar endoscopic discectomy, which was a minimally 

invasive procedure for decompression. 

349a. The OAL mischaracterized the trial record by omitting any reference to Kaul's 

explanation of the similarity between the fluoroscopically guided technique of 

discograms and endoscopic discectomies, and that of percutaneous fusions, "THE 
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1 ... 

I COURT: Let me just jump back to Dr. Rauchwerk, you said that he was at the 

Market Street Surgical Center for a company that was sponsoring his being 

there? THE WITNESS: Yes. THE COURT: What specifically was he watching you 

do? THE WITNESS: He watched me performing a lumbar endoscopic 

discectomy. THE COURT: Tell me what that is? THE WITNESS: That's a 

minimally invasive spine procedure that is used for decompression of painful 

vertebral discs and it can be used in the cervical, thoracic or lumbar spine. Two 

cases that I was observed performing on patients by Dr. Rauchwerk were both 

lumbar cases. And the procedure again involves exactly the same technical 

steps as is involved in the performance of the discogram, and the lumbar 

discectomy has almost complete similarity to the techniques used for the 

percutaneous interbody fusion, so the procedure begins with the insertion of an 

eighteen gauge, ten inch needle post-lateral approach, the needle is inserted 

under fluoroscopic guidance, the stylus is removed and contrast solution is 

injected to confirm correct position and location and to look at the anatomy of 

the disc. The guide wire is inserted and then the same technique for the 

insertion of a blunt tip trigger dilator, that's used to access the disc. Over that 

dilator is a ten millimeter sheath that is inserted into the disc space. Once the 

sheath is in the disc space a surgical endoscope, the same type of endoscope 

used for the knees and shoulders, same technology for the endoscope that is 

used in these joints has been applied to the endoscopes for the spinal, the 

cervical spine, thoracic spine and lumbar spine. Within this endoscope there are 

three channels, there is an irrigation channel so you on the monitor is clear, 

there is a suction channel so that you have in and out flow, and then there is a 

channel through which instruments are placed, and they developed over the 

years a very unique instrument that can be inserted through the endoscope, 

and you can manually decompress the disc and take out herniated portions of 

the disc, degenerative portions of the disc. And it is the same technology, the 

same principles as are applied to knees and shoulders as are applied to 

laparoscopic procedures in the abdomen."- Reference: Folder 8 (APPX F)-

1023/1044- 12:12-14:13. 

350. He acknowledged that he often told his patients to view his website. He also acknowledged 

that he was sued by patient J.J. for medical malpractice in performing a minimally invasive 

surgery, for which J.J. was awarded a judgment in the amount of $1.2 million. 
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350a. The OAL Judge mischaracterized the trial record when he failed to state that the 

reason that Kaul directed patients to his website, in order that they could view his CV 

and credentials in minimally invasive spine surgery, "Q. Dr. Kaul, isn't it in fact 

correct or true that in your normal course of practice when you were seeing 

patients that you would direct them to your Website to review your CV and your 

training and your certificates on that Website? A. Yes."- Reference: Folder 8 

(APPX F)- 994/1044-169:12-17. 

350b. The OAL Judge, familiar with the facts and legal status of the JJ case, failed to 

state that a component of the case was on appeal, the appeal having been lodged by 

JJ's attorney, and that the New Jersey Supreme Court issued a 5 - 2 opinion in Kaul's 

favor, in late September 2015. 

351 c. The OAL Judge omitted critical testimony from Kaul, that pertained to the 

detailed process he employed in taking patient histories, conducting physical 

examinations, and making recommendations for treatment. The purpose of Solomon's 

fraudulent omission was to bolster the element of Hafner's argument that the patients 

had not received pre-operative information regarding the risks of surgery. Kaul's 

testimony contradicted Hafner's false assertion , which is why her co-conspirator, 

Solomon, omitted it. The relevant testimony is: 

"Q. And if the treatment plan for this patient involved a recommendation for a 

procedure, what discussion would you have with the patient regarding the 

procedure? A. When the patient is referred to me for the initial consult, after I 

carried out the examination I would sit down and talk to the patient about what I 

thought was going on with their back, and I would explain to them, I would have 

a spine model and I would try to educate the patient as to what the different 

structures are, what's happening and how that relates to their symptoms. And 

then I would tell them what I recommend in terms of further testing and in terms 

of the different procedures, what the purpose of those procedures was and how 

those procedures were going to in my opinion help identify more accurately 

where the pain is corning from. Q. Was there a discussion about the type of 

procedure with the patients? A. Yes, I would discuss in detail exactly what I was 

going to be doing, how I was going to be doing it, what 1 hoped would be 

achieved by performing the procedure, and the value resulting from the 
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treatment, how the value of that would potentially impact the treatment plan. 

And I always explained to patients when they came in that even sometimes 

when they had an MRI which showed that they had a herniated disc, that 

sometimes with degenerative spine conditions even though you have 

radiologically a sign it doesn't necessarily mean that that's the painful disc, and 

that the way the treatment plan would evolve would to an extent depend upon 

their response to various treatments. I didn't ever say that I absolutely knew 

what was going to happen, but that this is the purpose of these interventional 

diagnostic therapeutic procedures. Q. If a patient was indicated for a procedure, 

and jumping to the day of the procedure, when they come to the facility who do 

they meet with when they first come to the facility? A. The patient would come 

to the facility, they would come to the front desk in the facility. The 

administrative staff with meet them there. There would be paperwork that the 

facility would ask them to complete relating to insurance, relating to their 

demographics; that would be completed. They would then sit in the waiting area 

and then one of the nurses in the facility would come to the waiting area and 

would escort them into the pre-operative area, the holding area on the clinical 

side. I would then go to the cubicle where they were and I would talk to them 

again, and everything that I discussed with them in the initial consultation, I 

discussed it with them again and I discussed it with the nurse in the facility 

being present there. So I would go through a synopsis of what their complaints 

were, I would explain to them again what I thought was going on and what we 

were going to do. I would then go through a discussion with regard to the risks 

and benefits of the procedure, and I would ask them if they had questions, and if 

they did they would ask me those questions and I would answer the questions. 

And then they would sign the consent form in the pre-operative holding area. 

Once they signed the consent form the anesthesiologist would also come and 

discuss with them the risks of the anesthetic part of the procedure. He would 

then place them intervenous, I think the intervenous was placed after they 

changed into the gown, and then once the intervenous was placed they were 

transported from the holding area into the Operating Room, they were 

transported by the anesthesiologist and the nurse, they would bring them into 

the Operating Room. The patients were completely awake and alert as they were 

brought into the Operating Room. They were then transferred from the bed, the 

mobile bed, onto the Operating Room table. The anesthesiologist who I used in 
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every case, interventional pain and minimally invasive, would then attach the 

monitors; there would be an EKG, there would be a blood pressure monitor and 

there would be a pulse-oximeter. And the patient would lie on their stomach 

because the procedure is carried out from the back, and then the 

anesthesiologist if it was an intervenous sedation would start to administer the 

intervenous agent so that the patient was sedated. Once the patient was 

adequately sedated the anesthesiologist would tell me, I would commence the 

procedure and I would instruct the x-ray technician to move the fluoroscopic C

arm into view and I would instruct him how to use the C-arm, whether to move it 

in an oblique fashion or whether to move it in a cranial caudal fashion so that I 

could visualize the bony anatomical structures of the spine on the screen, and I 

would do that first before I took any needle or probe and inserted it, and I would 

do that to make sure all of the anatomical structures were lining up with the 

beam of the x-ray machine. Once I was comfortable with that view I would then 

take the needle if it was an interventional pain procedure and I would insert the 

needle under fluoroscopic guidance to the target of the spine, whether it be a 

lumbar facet joint or disc." - Reference: Folder 8 (APPX F) - 984/1044- 127:24-

132:13. 
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I· I 
I 

CREDIBILITY 

1. When facts are contested, the trier of fact must assess and weigh the credibility of the 

witnesses for purposes of making factual findings. Credibility is the value that a finder of fact gives 

to a witness's testimony. It requires an overall assessment of the witness's story in light of its 

rationality, its internal consistency, and the manner in which it "hangs together" with the other 

evidence. Carbo v. United States, 314 F.2d 718, 749 (9th Cir. 1963). There is no mechanical 

formula for determining the truth, to the extent it can be discerned, and many factors may be 

considered and weighed. These include the demeanor of the witnesses and the manner of 

testifying, the interest a witness may have in the outcome, and the reasonableness and coherence 

of the testimony. Dawson v. R. W. Vogel, Inc., CRT 4501-00, Initial Decision (Apr. 25, 2002), 

adopted as modified, Dir., Div. on Civil Rights (Aug. 28, 2002), 

<http:/ /njlaw. rutgers. edu/collections/oal/>. 

2. The testimony of each and every witness produced by petitioner, both fact and expert, was 

deemed extremely credible and compelling. Each presented a straightforward and clear picture of 

respondent's treatment. This included the credible testimony not only from petitioner's expert 

witnesses about respondent's lack of training and competency in performing spinal surgeries, but 

also from those physicians who had to perform revision surgeries in an effort to relieve patient 

suffering. There was also credible testimony produced by petitioner from several of respondent's 

former patients, who described how they have suffered because of the surgeries he performed. 

2a. There can be no question, that Solomon's characterization of the testimony of Hafner's 

witnesses as credible, is inconsistent with the trial record and the clinical files. The table 

below details the gross, and willful, falsity of Solomon's 2013 opinion, the malfeasance of 

which is now evident, in the context of the claims asserted in Kaul v Christie. The 

information is organized according to the issues upon which Hafner filed her complaints, 

and is referenced with the corresponding paragraphs in the FACTUAL QISCUSSION 
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Omissions+ Misrepresentations+ Mischaracterizations + Perjury 

2b. Gregory Przybylski, M.D. 

Litigated Issue + Error of Fact 
1. Training+ Solomon misrepresentation - ~9a 

2. Training+ Solomon misrepresentation - ~ lOa 
3. Training+ Solomon misrepresentation-~ 15a 
4. Training+ Przybylski perjury-~ 21a 
3. Hospital privileges + Przybylski misrepresented - ~ 22a 

4. Training- Przybylski perjury- ~ 23a 
5. Clinical outcomes + Przybylski perjury- ~ 24a 

6. Hospital privileges+ Przybylski perjury-~ 25a 
7. Clinical outcomes+ Przybylski perjury-~ 26a 

8. Clinical outcomes+ Przybylski perjury-~ 28a 
9. Clinical outcomes+ Przybylski perjury- ~ 33a 
10. Training+ Clinical outcomes+ Przybylski perjury-~ 36a 
11. Clinical outcomes+ Przybylski perjury- ~ 37a 
12. Clinical outcomes+ Przybylski+ Solomon misrepresentations-~ 40a 
13. Training+ Clinical outcomes+ Przybylski perjury-~ 42a 

14. Clinical outcomes+ Przybylski misrepresentation-~ 43a 
15. Clinical outcomes+ Przybylski misrepresentation-~ 44a 

16. Clinical outcomes+ Przybylski misrepresentation-~ 51a 
17. Training+ Clinical outcomes+ Przybylski perjury-~ 52a 
18. Clinical outcomes+ Przybylski perjury- ~ 53a 
19. Training+ Clinical outcomes+ Przybylski perjury-~ 57a 

20. Clinical outcomes+ Solomon misrepresentation - ~ 58a 
21. Clinical outcomes + Przybylski perjury- ~ 59a 

22. Clinical outcomes+ Przybylski perjury+ Solomon misrepresentation - ~ 61a 
23. Clinical outcomes+ Solomon misrepresentation-~ 66a 
24. Clinical outcomes+ Solomon misrepresentation - ~ 67a 

25. Clinical outcomes+ Solomon omission - ~ 68a 
26. Clinical outcomes + Przybylski +Solomon omission - ~ 69a 
27. Clinical outcomes+ Solomon omission-~ 70a 
28.Training +Clinical outcomes+ Przybylski perjury-~ 71a 
29. Clinical outcomes+ Przybylski perjury- ~ 72a 
30. Clinical outcomes+ Przybylski perjury-~ 73a 
31. Clinical outcomes+ Solomon misrepresentation-~ 74a 
32. Clinical outcomes + Przbylski misrepresentation - ~ 76a 
33. Training+ Clinical outcomes+ Przybylski perjury-~ 78a 

34. Clinical outcomes+ Przybylski misrepresentation - ~ 79a + b + c 

35. Training+ Clinical outcomes+ Solomon omission+ misrepresentation-~ 81a + b + c 

36. Clinical outcomes+ Solomon+ Przybylski omission-~ 82a 

37. Clinical outcomes+ Hospital Privileges+ Przybylski perjury-~ 83a 

38. Clinical outcomes+ Przybylski misrepresentation-~ 86a 

39. Clinical outcomes+ Solomon misrepresentation-~ 88a 

40. Training+ Clinical outcomes+ Przybylski perjury+ Solomon misrepresentation-~ 91a 
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41. Clinical outcomes+ Przybylski misrepresentation-~ 92a 

42. Clinical outcomes +Solomon misrepresentation - ~ 95a 
43. Clinical outcomes+ Solomon misrepresentation + Przybylski omission - ~ 98a 
44. Clinical outcomes + Przybylski misrepresentation - ~ 102a 
45. Clinical outcomes+ Przybylski perjury- ~ 103a 

46. Training+ Clinical outcomes+ Przybylski perjury-~ 109a 
47. Clinical outcomes+ Przybylski misrepresentation-~ llOa 
48. Clinical outcomes+ Przybylski perjury+ omission-~ 120a 
49. Clinical outcomes+ Przybylski misrepresentation - ~ 125a 

50. Clinical outcomes+ Solomon mischaracterization- ~ 126a 

51. Training+ Solomon +Przybylski mischaracterization- ~ 133a 
52. Training+ Przybylski mischaracterization- ~ 134a 

53. Training+ Solomon misconduct- ~ 135a 
54. Clinical outcomes+ Przybylski misrepresentation-~ 136a 

55. Clinical outcomes+ Przybylski perjury- ~ 138a 
56. Clinical outcomes +Solomon mischaracterization + Przybylski omission - ~ 142a 
57. Training+ Clinical outcomes+ Przybylski perjury-~ 143a 
58. Clinical outcomes+ Przybylski mischaracterization +omission - ~ 144a 

59. Training+ Clinical outcomes+ Przybylski misrepresentation+ omission-~ 145a 
60. Training+ Standards +Solomon omission + misrepresentation - ~ 146a + b 
61. Training+ Standards+ Solomon mischaracterization- ~ 147a 
62. Training+ Clinical outcomes +Standards+ Solomon omission + mischaracterization + 
Przybylski perjury- ~ 148a + b + c + d + e + f + g + h + I + j + k + I + m + n + o + p + q 

63. Hospital privileges+ Standards+ Solomon omission-~ 149a 
64. Training+ Standards + Off-label +Solomon omission + mischaracterization - ~ 150a +b + c + 
d 

2c. Andrew Kaufman, M.D. 

Litigated Issue + Error of Fact 
1. Training+ Kaufman perjury-~ 156a 

2. Clinical outcomes+ Kaufman misrepresentation - ~ 158a 
3. Training+ Hospital privileges +Standards+ Solomon omission - ~ 159a 
4. Training+ Solomon misrepresentation - ~ 160a 
5. Training+ Solomon mischaracterization - ~ 161a 
6. Clinical care + Kaufman omission - ~ 164a 
7. Training+ Solomon misrepresentation - ~ 165a 
8. Training+ Clinical care+ Standards+ Solomon+ Kaufman omission +misrepresentation-~ 

166a + b + c 

2d. Patient J.Z. 

Litigated Issue + Error of Fact 
1. Clinical outcomes + Solomon misrepresentation - ~ 169a 

2. Clinical outcomes+ Solomon mischaracterization +omission-~ 170a 

3. Clinical outcomes+ Solomon mischaracterization +omission-~ 171a 
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' j4. Clinical outcomes+ Solomon omission-~ 172a 

2e. Patient L.M. 

Litigated Issue + Error of Fact 
1. Hospital privileges+ Solomon omission-~ 174a 
2. Clinical outcomes+ Solomon omission - ~ 175a 
3. Clinical outcomes +Solomon omission - ~ 177a 
4. Clinical outcomes+ Solomon omission + mischaracterization - ~ 178a 
5. Clinical outcomes + Rieger omission - ~ 179a 

2f. Patient S.S. 

Litigated Issue + Error of Fact 
1. Clinical outcomes+ Solomon omission - ~ 182a 
2. Clinical outcomes+ Solomon misrepresentation-~ 186a 
3. Clinical outcomes +Solomon misrepresentation - ~ 187a 
4. Clinical outcomes + Solomon mischaracterization +omission - ~ 190a 
5. Clinical outcomes+ Solomon mischaracterization- ~ 200a 

2g. Patient J.J. 

Litigated Issue+ Error of Fact 
1. Clinical outcomes + Solomon misrepresentation - ~ 202a 
2. Clinical outcomes+ Solomon misrepresentation - ~ 203a 
3. Clinical outcomes+ Solomon misrepresentation - ~ 204a 

4. Clinical outcomes+ Solomon omission - ~ 205 
5. Clinical outcomes+ Przybylski omission - ~ 206a 

6. Clinical outcomes+ Solomon misrepresentation - ~ 207a 
7. Clinical outcomes+ Solomon misrepresentation - ~ 208a 

8. Regulatory compliance +Solomon misrepresentation - ~ 209a 
9. Clinical outcomes+ Solomon omission-~ 210a 

10. Clinical outcomes+ Solomon omission-~ 211a 

2h. Patient G. H. 

Litigated Issue + Error of Fact 
1. Clinical outcomes + Solomon omission + mischaracterization - ~ 215a 
2. Clinical outcomes+ Solomon omission + mischaracterization - ~ 216a 

3. Clinical outcomes+ Solomon omission + misrepresentation - ~ 217a 

4. Clinical outcomes+ Solomon omission-~ 218a 
5. Clinical outcomes+ Solomon omission+ mischaracterization- ~ 220a 

2i. Patient T.Z. 

Litigated Issue + Error of Fact 
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I 
I 
I ,, 

1. Training +Solomon omission + misrepresentation -11 221a 
2. Clinical outcomes+ Solomon omission and mischaracterization -11 223a 
3. Clinical outcomes+ Solomon omission + mischaracterization - 11 224a 

4. Clinical outcomes+ Solomon omission + misrepresentation - 11 225a 
5. Clinical outcomes+ Solomon omission - 11 226a 

6. Clinical outcomes+ Solomon omission + misrepresentation - 11 227a 
7. Clinical outcomes+ Solomon omission- 11 229a 
8. Clinical outcomes+ Solomon omission + misrepresentation - 11 230a 

9. Clinical outcomes+ Solomon omission + mischaracterization - 11 232a 
10. Clinical outcomes+ Solomon omission+ mischaracterization- 11 234a 

11. Clinical outcomes+ Solomon omission - 11 235a 
12. Clinical outcomes+ Solomon omission + mischaracterization- 11 236a 

13. Clinical outcomes+ Solomon omission+ mischaracterization- 11 237a 
14. Clinical outcomes+ Solomon misconduct+ mischaracterization- 11 238a 
15. Clinical outcomes+ Solomon omission+ mischaracterization- 11 239a 

2j. GeorgeS. Naseef, Ill, M.D. 

litigated Issue + Error of Fact 
1. Clinical outcomes+ Solomon omission + mischaracterization - 11 241a 

2. Clinical outcomes+ Solomon omission - 11 242a 
3. Clinical outcomes + Solomon omission - 11 243a 

2k. Alfred Steinberger, M.D. 

litigated Issue + Error of Fact 
1. Clinical outcomes+ Solomon omission + mischaracterization - 11 245a 

2. Clinical outcomes+ Solomon omission+ mischaracterization -11 247a 

3. Clinical outcomes+ Solomon omission+ mischaracterization -11 248a 
4. Clinical outcomes+ Solomon omission + mischaracterization - 11 249a 

21. Kenneth Rieger, M.D. 

litigated Issue+ Error of Fact 
1. Legal procedure+ Solomon misrepresentation -11 250a 
2. Clinical outcomes+ Solomon omission + mischaracterization - 11 251a 

3. Clinical outcomes+ Solomon omission + misrepresentation - 11 252a 
4. Clinical outcomes+ Solomon omission+ mischaracterization -11 253a 
5. Clinical outcomes+ Solomon misrepresentation - 11 254a 

6. Clinical outcomes+ Solomon misrepresentations - 11 255a 

7. Clinical outcomes+ Solomon omission + mischaracterization - 11 256a 

2m. William Roeder 

litigated Issue + Error of Fact 
1. Regulatory compliance+ Solomon omission+ mischaracterization- 11 258 
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2n. Arash Emami, M.D. 

Litigated issue + Error of Fact 
1. Clinical outcomes+ Solomon mischaracterization - ~ 261a 
2. Clinical outcomes+ Solomon omission-~ 263a 
3. Clinical outcomes+ Solomon omission + misrepresentation - ~ 264a 

2o. Joan Balducci 

Litigated Issue + Error of Fact 
1. Regulatory compliance+ Solomon omission+ mischaracterization- ~ 270a 
2. Credentialing +Solomon omission - ~ 270b 

2p. Jeffrey Randolph 

Litigated Issue + Error of Fact 
1. Regulatory compliance+ Solomon mischaracterization- ~ 274a 
2. Regulatory compliance+ Solomon omission-~ 274b 

2q. Robert G. McGann 

Litigated Issue + Error of Fact 
1. Training+ Solomon omission+ mischaracterization- ~ 277a 
2. Regulatory compliance+ Solomon omission-~ 279a 

2r. Kevin Earle 

Litigated Issue + Error of Fact 
1. Regulatory compliance + Solomon omission + misrepresentation - ~ 282a 

2s. Judith Gleason 

Litigated Issue + Error of Fact 
1. Regulatory compliance + Solomon omission and misrepresentation - ~ 284a 
2. Regulatory compliance + Solomon omission + mischaracterization - ~ 284b 

2t. Patient Ta.Z 

Litigated Issue + Error of Fact 

1. Clinical outcomes+ Solomon omission + mischaracterization - ~ 290a 

2. Hospital privileges+ Solomon omission - ~ 291 

2u. Patient K.D. 

Litigated Issue+ Error of Fact 
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1. Clinical outcomes+ Solomon omission + mischaracterization - ~ 298a 

2. Training+ Clinical outcomes+ Solomon omission-~ 298b 

2v. Patient D.H. 

Litigated Issue + Error of Fact 
1. Clinical outcomes+ Solomon omission-~ 301 

2w. Solomon Kamson, M.D. 

Litigated Issue + Error of Fact 
1. Training+ Solomon omission+ mischaracterization- ~ 303a 
2. Professional relationship+ Solomon misrepresentation-~ 304a 
3. Professional jealousy+ Clinical outcomes +Solomon omission + mischaracterization - ~ 

304b 
4. Training+ Clinical outcomes+ Solomon omission+ misrepresentation-~ 304c 
5. Training+ Solomon omission-~ 304d 
6. Professional jealousy+ Solomon omission - ~ 306a 
7. Training+ Clinical outcomes+ Solomon omission-~ 306b 
8. Training+ Solomon omission - ~ 306c 
9. Training+ Solomon omission-~ 306d 
10. Training+ Solomon omission - ~ 306e 
11. Clinical outcomes+ Solomon omission - ~ 306f 

2x. Kent Remley, M.D. 

Litigated Issue + Error of Fact 
1. Training+ Procturing +Solomon omission - ~ 307 
2. Training+ Procturing +Solomon omission-~ 307a 
3. Training+ Solomon omission - ~ 307b 
4. Training+ Solomon omission-~ 307c 

5. Clinical outcomes + Solomon omission - ~ 307d 
6. Training+ Solomon omission-~ 307e 
7. Training+ Solomon omission-~ 307f 

8. Training+ Solomon omission - ~ 307g 
9. Training+ Solomon omission - ~ 307h 
10. Training+ Solomon omission-~ 307i 
11. Training+ Solomon omission-~ 307j 
12. Training+ Solomon omission-~ 307k 
13. Off-label +Solomon omission - ~ 3071 

14. Off-label +Solomon omission - ~ 307m 

15. Off-label+ Solomon omission-~ 307n 

16. Off-label + Solomon omission - ~ 307o 

17. Training+ Solomon omission-~ 307p 

18. Clinical outcomes+ Solomon omission - ~ 307q 
19. Clinical outcomes+ Solomon omission - ~ 307r 

20. Clinical outcomes+ Solomon omission - ~ 307s 
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21. Clinical outcomes+ Solomon omission -11 307t 

22. Training+ Solomon omission - 11 307u 

23. Training+ Solomon omission - 11 307v 
24. Training+ Solomon misrepresentation - 11 307w 
25. Training+ Solomon omission - 11 307x 

26. Training+ Solomon omission- 11 307y 

27. Professional relationship+ Solomon omission -11 307z 
28. Training+ Solomon omission- 11 307aa 

29. Clinical outcomes+ Standards+ Solomon omission - 11 307bb 
30. Clinical outcomes+ Solomon omission - 11 307cc 

31. Clinical outcomes+ Standards+ Solomon omission - 11 307dd 
32. Clinical outcomes+ Solomon omission - 11 307ee 

33. Clinical outcomes+ Solomon omission - 11 307ff 

34. Clinical outcomes+ Solomon omission -11 307gg 

35. Clinical outcomes +Solomon omission - 11 307hh 

36. Clinical outcomes+ Standards+ Solomon omission -11 307ii 

37. Clinical outcomes+ Standards+ Solomon omission- 11 307jj 

38. Clinical outcomes + Standards+ Solomon omission - 11 307kk 

39. Clinical outcomes + Solomon omission - 11 30711 

40. Clinical outcomes + Solomon omission - 11 307mm 

41. Clinical outcomes+ Standards+ Solomon omission - 11 307nn 

42. Clinical outcomes+ Solomon omission - 11 307oo 

43. Clinical outcomes+ Standards+ Solomon omission- 11 307pp 

44. Clinical outcomes+ Standards+ Solomon omission - 11 307qq 

45. Clinical outcomes + Standards+ Solomon omission - 11 307rr 

46. Training+ Proctorship +Solomon omission -11 307ss 

47. Training+ Solomon omission -11 307tt 

48. Professional relationship + Solomon Omission - 11 307uu 

49. Training+ Standards + Solomon omission - 11 307vv 

SO. Clinical outcomes+ Standards+ Solomon omission -11 307ww 

51. Clinical outcomes + Solomon omission - 11 307xx 

52. Clinical outcomes+ Standards +Solomon omission - 11 307yy 
53. Clinical outcomes+ Standards+ Solomon omission - 11 307zz 

54. Clinical outcomes+ Standards+ Solomon omission - 11 307aaa 
55. Clinical outcomes+ Standards+ Solomon omission - 11 307bbb 

56. Clinical outcomes+ Solomon omission - 11 307ccc 
57. Clinical outcomes+ Standards+ Solomon omission -11 307ddd 
58. Clinical outcomes+ Standards +Solomon omission - 11 307eee 

2y. Victor Katz, M.D. 

Litigated Issue + Error of Fact 
1. Clinical outcomes+ Solomon omission -11 310a 

2. Training+ Solomon omission- 11 310b 

2z. Richard A. Kaul, M.D. 

Litigated Issue+ Error of Fact 
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1. Training+ Solomon omission + mischaracterization - 11 322a 

2. Training+ Solomon omission + mischaracterization - 11 322b 
3. Training+ Solomon omission + mischaracterization - 11 322c 
4. Training+ Solomon omission + mischaracterization - 11 322d 
5. Training+ Solomon omission + mischaracterization - 11 322e 
6. Training+ Solomon omission + mischaracterization - 11 322f 
7. Training+ Solomon omission + mischaracterization - 11 322g 
8. Training+ Solomon omission+ mischaracterization -11 322h 
9. Privileges+ Solomon omission - 11 322i 

10. Privileges+ Solomon omission - 11 322j 

11. Regulatory compliance +Solomon omission + mischaracterization - 11 333a 
12. Regulatory compliance +Solomon omission + mischaracterization - 11 333b 

13. Regulatory compliance + Solomon omission + mischaracterization - 11 333c 

14. Training+ Solomon misrepresentation - 11 337a 

15. Prejudicial entry of UK case+ Solomon ignored Kaul's motion to exclude -11 338a 

16. Prejudicial entry of UK case+ Solomon ignored motion to exclude -11 338b 

17. Hospital privileges+ Solomon misrepresentation -11338e 

18. Prejudicial entry of UK case+ Solomon misrepresentation -11 338f 

19. Training+ Hospital Privileges+ Solomon misrepresentation + mischaracterization- 11 339a 
20. Training+ Solomon omission+ misrepresentation -11 339b 

21. Hospital privileges+ Solomon mischaracterization -11 339c 

22. Training+ Solomon mischaracterization -11 340a 

23. Training+ Solomon mischaracterization- 11 341a 

24. Training+ Solomon omission - 11 341b 

25. Regulatory compliance + Solomon omission + mischaracterization - 11 344a 

26. Clinical outcomes+ Solomon omission + mischaracterization - 11 345a 

27. Clinical outcomes+ Solomon mischaracterization +omission -11 345b 

28. Clinical outcomes+ Training +Solomon omission + mischaracterization - 11 346a 

29. Training+ Solomon misrepresentation -11 347 

30. Training+ Solomon omission- 11 348 

31. Training+ Solomon omission+ mischaracterization -11 349a 

32. Training+ Solomon omission + mischaracterization - 11 350a 
33. Clinical outcomes + Solomon omission - 11 350b 

34. Clinical outcomes + Solomon omission - 11 351 

lack of credibility of Hafner's witnesses 

3. Solomon's opinion regarding Hafner's witnesses is grossly inaccurate, and is not 

supported by the evidence of the trial record. The inconsistency of their testimony 

was repeatedly exposed on cross-examination, which is why Solomon omitted, 

misrepresented or mischaracterized their testimony on two hundred and thirty-two 

(132) separate occasions. The exact distribution is listed below: 
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Omissions Misrepresentations Mischaracterizations 

Gregory Przybylski 16 15 6 
Andrew Kaufman 1 3 1 
Patient J.Z. 3 1 2 
Patient L.M. 4 1 
Patient S.S. 2 2 2 
Patient J.J. 3 6 
Patient G.H 5 1 3 
Patient T.Z. 14 4 8 
George S. Naseef 3 1 

Alfred Steinberger 4 4 
Kenneth Rieger 4 4 3 
William Roeder 1 1 
Arash Emami 2 1 1 

4. The most obvious and significant examples, pertain to the state's neurosurgical expert, 

Gregory Przybylski, who admitted on cross-examination that no standards exist with 

regards to spinal fusions. Similarly, he admitted that his standards were based on 

professional options and guidelines, promulgated by the North American Spine Society 

every five years, and that this information reflected the state of clinical practice at least two 

and a half years prior. Przybylski admitted that his education in minimally invasive spine 

surgery was obtained through participation in the same CME courses taken by Kaul, but 

significantly he had commenced these in 2005, three years after Kaul. Przybylski's major 

violation was that he perjured himself on at least forty (40) occasions, when he, with 

knowing falsity, stated that the care Kaul delivered, had deviated from the standard of care. 

Przybylski, well versed in the mechanics of medico-legal cases, and an individual who 

admitted, that since 1996, he has devoted fifty percent (50%) of his practice to expert 

testimony, knew that he was lying, when he rendered the aforesaid opinions. 

5. This makes him a non-credible witness, as did the fact that he competed locally with 

Kaul, as did his neurosurgical colleagues and the hospital at which he worked. 

6. The patients that testified against Kaul were motivated to do so, because Hafner had 

advised them that their malpractice suits would be facilitated with the revocation of Kaul's 

license. These individuals were motivated simply by money, and their testimony was 

shown to be flawed upon cross examination. For example, Patient G.H admitted that after 

the surgery his pain decreased from 9/10 to 4/10, a fact that Solomon omitted from his 

opinion. 
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7. The so called 'revision surgeons', who did not appear in court, and who performed 

unnecessary procedures on the patients, operated at hospitals that locally competed with 

the NJSR Surgical Center. Hafner's explanation as to why Rieger did not attend, has been 

shown to be a lie. No objective evidence was presented by any of these individuals, to 

substantiate the operations. In fact, evidence was presented in the case of T.Z., that the 

radiological studies performed at Pocono Hospital, did not indicate any mal-positioned 

screws. 

Credibility of Kaul's witnesses 

8. The testimony that was provided by Kaul's witnesses was consistent from direct to cross 

examination, and his experts did not alter any component of their opinions, that Kaul was 

qualified to perform minimally invasive spine surgery, and that the care he delivered to his 

patients met the standard of care. When Remley and Kamson, were presented with 

information about the so called 'revision surgeons', the record indicates they did not 

change their opinions. Although not part of the record, Kamson, understood that one of the 

tactics employed in the professional turf wars in spine, was that competitors would falsely 

lead patients to believe that their previous surgeries had been improperly performed, and 

that the only way to correct it, was to re-operate. These so called 'revision surgeons', who 

locally competed with Kaul, provided no objective evidence of a need to re-operate, and 

failed to inform the patients that it can take nine (9) months for a fusion to heal. The central 

purpose of these unnecessary procedures was to manufacture evidence that supported 

Hafner's false argument, that Kaul had performed the surgeries improperly, and to 

fabricate a basis for malpractice suits. 

9. The patients that testified on behalf of Kaul had no financial motive, in contrast to those 

that testified against him. Their testimony was relevant to the issue of whether Kaul was 

competent and qualified to perform minimally invasive spine surgery, a fact confirmed by 

their descriptions of how their pain decreased, and their functional abilities improved after 

the surgeries performed by Kaul. Hafner's case against Kaul was essentially two-fold, in 

that he was neither qualified nor competent to perform minimally invasive spine surgery, 

and that six (6) patients testified that they allegedly had pain after the surgeries (they all 

had pain before the surgeries). The testimony provided by Kaul's patients was evidence of 

his competence in performing minimally invasive spine surgery, which contradicted 

Hafner's false assertion. Solomon, consistent with his role in the racketeering alleged in 

Kaul v Christie, discounted the relevance of Kaul's patients' testimony, with regard to his 
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competence, because it undermined Hafner's case. 

10. Neither Kamson, nor Remley, had a business relationship with Kaul. The association 

was professional in nature, and involved the future provision of charitable educational 

services, for which Kaul did not require any medical license. The hypocrisy of Solomon's 

argument that their testimony was biased, because of this association, is obvious, when 

one considers that both Kaufman and Przybylski, belonged to groups and facilities, that 

were local market competitors of Kaul. However, evidence came to light in August 2017 in 

Kaul v Christie, that confirmed the racket in which Kaufman, Hafner and Przybylski had 

conspired to have Kaul's license revoked. An eight-page certified statement from Patient 

J.Z., details elements of the conspiracy, as does a letter, dated September 23, 2013, sent 

from Kaul's patient, Corey Johnson, to the James Gonzalez, the 2013 president of 

University Hospital, in Newark, NJ. 

11. It was the veracity of the testimony provided by Kaul's witnesses, that undermined 

Hafner's case, which is why Solomon omitted, misrepresented and/or mischaracterized, 

the testimony on one hundred and thirty (130) occasions. The majority of these malfeasant 

acts were omissions of vast quantities of testimony that proved that Kaul was competent, 

was qualified to perform minimally invasive spine surgery, was in statutory compliance, 

and that the care he provided to his patients, had not deviated from the standard of care. 

Facts that simultaneously fortified Kaul's case, while fracturing Hafner's case, and facts 

that Solomon concealed in his criminally minded perversion of justice, in the knowledge 

that he would profit from the outcome. 

12. Kamson's testimony regarding the professional fights, in which he had been involved in 

Washington State, evidenced a similar pattern of professional jealousy and conspiracy, 

that caused the revocation of Kaul's license. These schemes constitute the subject matter 

of Kaul v Christie, and Kamson's experience, which involved his neurosurgical competitors 

filing complaints and encouraging patients to file lawsuits, was detailed in his testimony, 

and made his testimony more credible, and relevant to the litigation. Solomon omitted any 

reference to the "bullying" described by Kamson, that he had endured since 2006. 

13. Neither Earle, nor Gleason opined that Kaul required alternative privileges to perform 

minimally invasive spine surgery. Earle's testimony consisted primarily of his efforts to find 

out whether or not Kaul required alternative privileges, and at no point did he state as fact 
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.. 
that Kaul required the privileges. Gleason's testimony centered on her interactions with the 

medical community, with regards to the provision of information pertaining to alternative 

privileges, and she never stated that Kaul required alternative privileges. These points 

were asserted in Kaul's post-trial submission brief, in the context of the confusion that 

existed at the medical board. 

14. The testimony of Randolph and Balducci, the lawyer and clinical consultant, who 

advised Kaul that he did not require alternative privileges to perform minimally invasive 

spine surgery at the NJSR Surgical Center, was discounted by Solomon, because he 

falsely alleged that they testimony did not, "discuss the relevant regulations". The trial 

record contradicts this falsehood, but even if it were accurate, it would be far outweighed 

by the lengthy testimony they provided, that confirmed that Kaul did not require alternative 

privileges. What in fact is proved by Solomon's falsehood, is his prejudicial state of mind, 

that he would grasp at something as evidentially infirm, as an alleged omission of a 

discussion, about part of the language of an administrative regulation. 

Solomon's finding that McGann's testimony was of little relevance, because he truthfully 

admitted that the educational literature disseminated by his employer, Spineology, 

confirmed that the Optimesh did not provide structural support, has no basis in the law that 

Solomon, himself, referenced as his guide for determining credibility. Nowhere in the case 

law does it say that credibility is detrimentally affected if an individual tells the truth, and 

neither does it state that credibility is compromised, if the testimony of a witness is 

consistent under cross examination. Solomon's credibility finding had no basis in fact or 

law, but was consistent with his willful disregard for the evidence, that consisted of two 

hundred and ninety-six (296) omissions, misrepresentations and mischaracterizations. The 

only credibility in question here, is that, that belongs to Howard Solomon. 

15. Solomon's fraudulent manipulation of the scales of justice, with his lessening of the 

weight of Katz's testimony, because he observed Kaul operating, and then had "hands-on" 

experience, actually contradicts the element of Hafner's case, that criticized Kaul because 

he was not a board-certified neurosurgeon or orthopedic surgeon, as is Katz, whose 

training included a year-long spine fellowship. The fallacy of Solomon's position can be 

demonstrated by applying his logic to Hafner's case, in which no weight would then be 

given to the possession of orthopedic board certification or spine fellowship training, and 

thus the reduced weight of the testimony from her orthopedic experts, would upend her 

case. Solomon's mischaracterization of the professional collaboration between Kaul and 

244 

Case 2:16-cv-02364-KM-SCM   Document 225-2   Filed 01/17/18   Page 44 of 122 PageID: 5192



Katz, as "hands-on" is consistent with his deceitful recitation of the trial record, which 

actually stated: 

"Q. Now, did you participate in any of these procedures? A. Yes. At some point I got 

my New Jersey license and at that time I was living in New Jersey and I had a free 

day when I could - I was working for a group four days a week and one day I had off, 

it was Thursday. So on that day he invited me to come and not only to observe but 

to participate in some of the surgeries. At that time I had very limited experience in 

minimally invasive spinal procedures. To me, this was an opportunity to learn about 

these procedures and also observe him do some of these procedures. So I started 

work- you know, coming down almost every Thursday in the course of at least nine 

months."- Reference: Folder 8 (APPX F)- 810/1044-11:22-12:10. 

Solomon's finding that because Katz was not involved in the diagnostic process, that his 

testimony was irrelevant, willfully ignored that the purpose of his testimony was to have a 

board certified, spine fellowship trained, orthopedic surgeon, corroborate Kaul's surgical 

competence, which his testimony did. The pre and post-operative aspects of patient 

management were the subject of testimony from Kamson and Remley. 

16. Solomon's finding that Kaul's testimony undermined his credibility, because it 

supposedly "confirmed his lack of education and training", is at complete odds with the 

trial testimony given by Kaul, in which he methodically, and in highly technical detail, 

described every aspect of his education and training. The specificity of Kaul's testimony 

was expert in nature, and its mode of delivery, as would be evident on the court audio 

recording, was consistent with an individual who was highly educated and trained in the 

specialty. Przybylski admitted that his training in minimally invasive spine surgery was 

obtained through CME courses, which he commenced in 2005, three years after Kaul. 

Solomon's profoundly dishonest recitation of the trial testimony was evident in his gross 

mischaracterization of the fact that Kaul was more qualified than Przybylski, "Nothing in 

his testimony advanced his training and skills over the compelling testimony offered 

by petitioner's experts to the contrary." Below is a table that details the distribution of 

the one hundred and forty-seven (147) of Solomon's omissions, misrepresentations and 

mischarcterizations of the trial record: 

Omissions Misrepresentations M ischaracterizations 

Joan Balducci 2 1 
Jeffrey Randoph 1 1 
Robert McGann 2 1 
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Kevin Earle 1 1 
Judith Gleason 2 1 1 
Patient Ta.Z. 2 1 
Patient K.D. 2 1 
Patient D.H. 1 
Solomon Kamson 10 2 2 
Kent Remley 58 1 
Victor Katz 2 
Richard A. Kaul 24 6 21 
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1. 

FINDINGS OF FACT 

1. Solomon found twelve (12) facts, that he falsely claimed were based on the evidence 

submitted in the proceedings. The evidence in its totality was not properly weighed, 

considered or honestly interpreted, as evidenced by the fact that Solomon omitted, 

misrepresented and or mischaracterized, the trial testimony and supporting evidence, on 

two hundred and ninety-six (296) occasions. His determinations of witness credibility have 

no basis in the law he referenced, or indeed any basis in the facts, and although he 

repeatedly alludes to assessment of witness demeanor, he makes no specific observation 

as to any of the witnesses' demeanors, let alone any comments that suggest a demeanor 

consistent with lack of credibility. 

2. Below is a table that shows what facts ought to have been found, and the evidence in 

support of those facts. The evidence is referenced through the 'Omission + 

Misrepresentations+ Mischaracterizations +Perjury' tables of the CREDIBILITY section of 

THE SOLOMON CRITIQUE, to the facts (highlighted in red) found above in the FACTUAL 

DISCUSSION. These facts accurately represent the entire body of evidence, and provide 

more than circumstantial proof that Solomon was a knowing participant in the racketeering 

and conspiracy alleged in Kaul v Christie. 

SOLOMON THE TRUTH 
Respondent is a Resgondent is a minimall¥ invasive sgine surgeon: 

board-certified 

anesthesiologist Evidence: 

(a) Joan Balducci- Credentialing +Solomon omission- ~ 270b- "Q. And again 

under the general surgery application, there is a whole list of surgical 

procedures that were being done by-- or, in an ambulatory surgical center 

that were allowed, correct? A. He is not a general surgeon. We are talking 

semantics here. Q. Well, what is he then? A. I understand. He is a spine 

surgeon, and that's how we credentialed him. Q. Okay." 

(b) Solomon Kamson- Training+ Clinical outcomes+ Solomon omission-~ 306b 

- "Q. What parts of Dr. Kaul's CV, experience, background, training or skills 

allow you to testify as an expert that he is above average with regard to his 
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ability and proficiency to perform minimally invasive procedures in the last 

ten years? A. The critical thing that stands out is to understand the Rule of 

Five, which is, a physician must have first-hand expertise on fluoroscopic 

guidance and interpretation, and that forms the basis for which the rest of 

the four of the Rule of Five plays in. Dr. Kaul is an interventional pain 

specialist with first-hand expertise on stereotactic usage of fluoroscopy in 

targeting any native anatomy of the spine, in performing radiologically 

based procedures and in his ability to also use information, interpret 

information in a meaningful way to make appropriate treatment 

recommendations. Superimposed on that is my regard for the fact that he 

had at a minimum four years of surgical education; he is a surgeon, end of 

story.'' 

(c) Kent Remley- Professional relationship+ Solomon omission-~ 307z- "Q. 

Can you explain to us how you knew Dr. Kaul? A. I first met him face to 

face in 2008, New Jersey, at a training course to learn howto perform 

minimally-invasive lumbar spinal fusions, and combined with that course, 

including the didactic portions of the course, I also had the opportunity 

to see Dr. Kaul perform spinal fusion surgery in the operating room on a 

live patient." 

(d) Richard A. Kaul- Privileges+ Solomon omission-~ 322j- "Q. Let's talk a 

little about credentialing. Have you ever been credentialed at any 

facilities? A. Yes. Q. How many facilities? A. I think eight. Q. Which 

facilities? A. I was credentialed at Hackensack University Medical Center 

for anesthesia and interventional pain. I was credentialed at Columbus 

Hospital for anesthesia and interventional pain. I was credentialed at St. 

Clare's Hospital for anesthesia and interventional pain. I was 

credentialed at the Market Street Surgical Center for interventional pain 

and minimally invasive spine surgery. I was credentialed at the North 

Jersey Center for Surgery for interventional pain and minimally invasive 

spine surgery. I was credentialed at the Bergen Passaic Ambulatory 

Surgical Center for interventional pain and minimally invasive spine 

surgery. I was credentialed at the Pompton Plains Surgical Center for 
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interventional pain and minimally invasive spine surgery. And I was 

credentialed at the New Jersey Spine and Rehabilitation Surgical Center 

for interventional pain and minimally invasive spine surgery. 

2. His education, Respondent's education, training, internships and fellowships prepared him to 

training, perform minimally invasive spine surgery: 

internships and 

fellowships were Evidence: 

insufficient to 

prepare him for (a) Andrew Kaufman- Training+ Hospital privileges+ Standards+ Solomon 

surgeries of the omission - ~ 159a - "Q. here is my question. Is there a residency for spine 

spine, whether surgery that's accredited by ACGME specifically for spine surgery in the 

minimally United States? A. I'm sorry, I misunderstood you. There is no specific pure 

invasive or open spine surgery residency. Q. Correct. matter of fact, there's no specific 

ACGME residency in minimally invasive spine surgery. True? A. That would 

be correct as well." 

(b) Andrew Kaufman- Training+ Solomon misrepresentation-~ 160a - "Q. You 

aware in October 2012 the New Jersey/New York chapter of that specific 

professional society, named you as director, taught a course in Jersey City 

on lumbar facet fusion to other pain physicians. Is that true? A. I'm aware 

that was a course offering, yes. Q. So it's true that you as a director of this 

professional society taught other physicians, other meaning non board 

certified neurosurgeons, other than board certified orthopedists, how to 

complete or take part in lumbar facet fusion which is minimally invasive. 

True? ... It's minimally invasive and you taught it to other non-board-

certified physicians that were not orthopedists or neurosurgeons. True? A. 

That was a course offering, yes. Right." 

(c) Andrew Kaufman -Training+ Solomon misrepresentation - ~ 161a - "Q. I 

believe your testimony before on direct about your review of Dr. Kaul's CV 

as that you found him to be well-educated with regard to taking of the CV 

credits with regard to the procedures he takes. Isn't that true? A. Yes ... Q. 

You would agree with me that's within the confines of his CV, his training, 
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background, and experience is that he took CME classes and he took 

cadaver classes similar to what you did. Isn't that true? A. That's correct." 

(d) Solomon Kamson- Training+ Solomon Omission-~ 306e- "Q. Does that at 

all change your opinion as to whether his educational background is 

sufficient to make him a competent minimally invasive spine surgeon? A. 

No. Like I said before, you could be a star player, it doesn't mean you have 

to be on the team and be the most senior member of the team in terms of 

duration. We all know that there are athletes that are very, very talented. I 

believe that Dr. Kaul is an example of one of a comparable athlete in the 

field of minimally invasive. I have seen him work, he is highly skilled and I 

believe that he compares with anyone I've seen doing this type of work, 

anyone, anywhere, any country. Q. You make that conclusion knowing full 

well that he does not have the educational background that you do, true? A. 

That is correct. Q. As a matter of fact, a lot of non-traditional or traditional 

physicians who perform minimally invasive let's say from 2005 until today, 

do not have the educational background that you do in minimally invasive; 

isn't that true? A. That's a fact. Q. Even neurosurgeons or orthopedic 

surgeons, ABMS certified or not, most do not have the level of educational 

background that you have in that area; isn't that true? A. 99.99 percent of 

them do not." 

(e) Kent Remley- Training+ Solomon omission-~ 307c- "MR. SHAW: ... He 

indicates that he has other specialties. Dr. Kamson testified, and it's part of 

this case actually, about non-traditional physicians, he is a non-traditional 

physician, because the State's case is that you have to be a Board certified 

neurosurgeon or Board certified orthopedic surgeon to perform minimally 

invasive spine procedures; that's not true and at the end of the day it will be 

proven to be untrue. Here is a non-traditional physician which in the normal 

course of evolution is going on all over America step by step, no different 

from Dr. Kaul and Dr. Kamson; ... Now he testifies that he has a cooperative 

venture with a co-surgeon who happens to be a neurosurgeon and he is 

going to teach hands-on minimally invasive procedures, once again contrary 

to the State's case. He is non-traditionalist who educated himself similar to 
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the other doctors in the case which shows that the base of the minimally 

invasive business, because that's what it is in this country, is sitting right 

here, anesthesiology, radiology, interventional pain, that's what he is doing, 

not neurosurgeries and not orthopedic surgeries. Here is the center piece as 

to how these individuals are being educated. To say he is not an 

anesthesiologist, once again that reminds of the State's case at this point, 

since we have been here so long, it is the constant focus on the left side of 

the room but they don't look to the right side, because at the right there is 

proof of non-traditional physicians like Dr. Kaul, Dr. Kamson and Dr. Remley 

who then go out and do the volume of business called minimally invasive 

spinal surgery, and they go to Dr. Remley to learn how to do it." 

(f) Kent Remley- Training+ Solomon omission- ~ 307aa- "Q. Why did you 

come to Bergen-Passaic Ambulatory Surgical Center to watch Dr. Kaul 

perform one surgery? A. To learn how to perform the techniques that he 

was utilizing in his practice. Q. So he was your teacher? A. Yes." 

(g) Kent Remley- Training+ Standards+ Solomon omission - ~ 307vv- "Q. Now, 

you said you observed one procedure, and you were at the Bergen

Passaic Ambulatory Center, true? A. True. Q. I believe you said that was 

a lumbar fusion with OptiMesh pedicle screw fixation? A. That's true. Q. 

Is that true? A. Yes. Q. Now with regard to Dr. Kaul's performance of 

that procedure, were you next to him? Give me the proximity of you 

with regard to him performing the procedure that you had. A. I would 

have certainly been within several feet of him observing. Q. Were you 

able to --A. He was using a tubular retractor system to decompress the 

posterior element in the spinal canal, and I was able to visually directly 

see by where I was standing that tubular retractor system that he was 

using. Q. The tubular retractor system, is that a component of 

fluoroscopic guidance? A. That is a component that is commonly used in 

minimally-invasive spine surgery. Q. And on direct by Ms. Hafner, you 

indicated that you were observing Dr. Kaul and actually were trying to 

learn, I'm assuming that's what you said, learn the specific technique; is 

that what you said? A. That's what I said, yes. Q. What was specific or 
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unique about either the equipment or the medical device or technique 

you were observing? A. I was-- I wanted to observe how he did his 

discectomies in a minimally-invasive fashion. I wanted to observe how 

he placed his pedicle screws, again in a minimally-invasive fashion, and 

how he utilized OptiMesh for an interbody graft in a minimally-invasive 

fashion. Q. And up until that point, did he do that with fluoroscopic 

guidance; do you recall? MS. HAFNER: Objection. How does he know 

what he did up to that point? ruDGE SOLOMON: Well, what he 

observed. I presupposed that. MR. SHAW: What he observed. BY MR. 

SHAW: Q. During that procedure, did he use fluoroscopic guidance? A. 

Yes, it was used throughout the procedure. Q. Up until that point -

that's 2008, and you are there with Dr. Kaul, true? A. That's true. Q. Up 

until that point on testimony yesterday, we know your initial and 

primary specialty earlier in your career was neuroradiology; is that true? 

A. True. Q. You are board certified? A. Yes. Q. Now, as far as 

neuroradiology is concerned pre-2008, the use of fluoroscopic guidance 

was a critical tool with regard to that specific specialty; was it not? A. 

That's true. Q. It is fundamentally used as a primary tool in diagnosing 

and treating, is it not? A. It is. Q. Did you have an opinion when you 

observed Dr. Kaul during that procedure with regard to his use of 

fluoroscopic guidance in that one procedure? A. The method in which he 

utilized fluoroscopic guidance was similar to exactly how I would have 

used fluoroscopic guidance in my practice, aligning the image intensifier, 

making sure the images are centered within the field, appropriately 

coning the x-ray beam to cone out excess radiation and cone into the 

area of interest, all techniques that we use to use fluoroscopy in an 

appropriate fashion. Q. Would you say that his use of fluoroscopic 

guidance -- I'm talking his technical skill -- was -- did it comport with the 

generally accepted standard of care? MS. HAFNER: Objection, Your 

Honor, going outside the four comers of the expert report. JUDGE 

SOLOMON: It seems to be. Mr. Shaw, I haven't heard this in your direct, 

but for me to get a whole picture of the issues before me, I'm going to 
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' . 
relax that and let you proceed. THE WITNESS: Could you restate the 

question, please. BY MR. SHAW: Q. Did his performance, I'm talking 

about his hands-on skill and technique with regard to the performance 

and use of fluoroscopic guidance during that one procedure, did it 

comport with the generally accepted standard of care? A. Yes, it did. Q. 

Now, did the remainder of his performance of that specific procedure, 

did that also comport with the generally accepted standard of care? A. 

Yes, it did. Q. Did you learn anything that day? A. I learned a ton. I 

learned a lot. Q. For example, give me some highlights. MS. HAFNER: 

Objection, Your Honor. It has no relevance. JUDGE SOLOMON: I haven't 

heard this in direct. MR. SHAW: Judge, on Ms. Hafner's cross, she elicited 

--she said, well, he was your teacher. Okay, let me hear what he 

learned. I didn't elicit that; she did. So it's proper redirect. I didn't elicit 

that, Judge, and that was the comment, by the way. JUDGE SOLOMON: 

Again, for the reasons I gave about the use of fluoroscopic guidance, to 

gather all of the particulars here I will allow you to ask him, reluctantly, 

but I will allow you to ask him. MR. SHAW: I understand. BY MR. SHAW: 

Q. What did you learn? A. Well, naturally I can be pretty critical in terms 

of how people use fluoroscopic guidance interpretation, and it's not 

unusual when I go to somebody else's place I will oftentimes give them 

tips or cues in terms of positioning the fluoroscope, coning the beam, 

positioning the area of interest in the center of the field all to get the 

best image, and that is pretty routine. When I went to see Dr. Kaul both 

in the laboratory when we were working on the cadaver and the day 

before, as well as in the operating room, I thought the way he used 

fluoroscopy --and you have to remember he is not operating this 

fluoroscope directly. He is instructing the technologist who is operating 

the fluoroscope to position the fluoroscope in different positions that 

allow him to visualize the anatomy he is visualizing. He is turning it on 

and off, but the technologist is moving the machine around the patient. 

So it's a two-part process, and Dr. Kaul is the one that has to direct the 

technologist to move the machine and operate it in an appropriate 
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fashion, and I thought everything was done exactly how I would have 

done it in my own practice. Q. Well, more accurately-- A. I was going to 

say I learned so much that I took numerous pictures that day and still 

have them on my computer to this day, and I have used them in slide 

presentations speaking at conferences, so that's how much I learned. Q. 

To this day? A. To this day. Q. Let me take you to-- JUDGE SOLOMON: 

Mr. Shaw, he said he learned a lot. MR. SHAW: Yes. JUDGE SOLOMON: 

And he witnessed a procedure. I would like you to -- I will ask him, but I 

want you to zero in on what did he learn specifically, because obviously 

he didn't learn anything about fluoroscopy because the Respondent did 

it the same way he would do it. So there's nothing new about that. MR. 

SHAW: I agree 100 percent, Judge. JUDGE SOLOMON: Go ahead. BY MR. 

SHAW: Q. Specifically-- well, let me ask you as to the Judge's comment, 

did you learn anything with regard to fluoroscopic guidance from Dr. 

Kaul's procedure? A. I didn't learn anything about fluoroscopy because 

I'm pretty confident I already know everything. I mean, that's my-

that's my job, is to know everything. That is my training since 1985, is to 

know about fluoroscopy. What I do is observe how other people use 

fluoroscopy and whether it's used appropriately or not, because I 

consider myself the expert. Q. With regard to fluoroscopy, you didn't 

learn anything, but you were able to make a determination with regard 

his comments, true? A. Yes. Q. With regard to performing the procedure, 

the minimally-invasive spine procedure, what did you learn, if anything? 

A. I learned how he put in his pedicle screws, how he passed the rods 

through the fascia, where he made his incision, how he dissected 

through the fascia without disrupting the musculature, and I also 

learned how he did his discectomy with an in-plate preparation in 

advance to putting in bone graft and saw how he did -- basically he did 

what we call a biportal technique, going in from both sides, which some 

other people I had observed weren't doing that. So I started adopting his 

technique in the way I did my interbody fusions. Q. And since 2008, you 

adopted that specific procedure utilized by Dr. Kaul? A. Yes. Q. Is that 
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true? A. Yes. Q. Any of those other kinds of touchstone learning points 

did you adopt in your practice since 2008 to the present? A. Well, I have 

adopted more recently some of his techniques for doing-- how he did 

his posterior decompression, but I also modified it because I'm currently 

working on my own instrumentation. So I have kind of taken bits and 

pieces here and there and have applied them to my own practice to be 

able to, hopefully, someday make this instrumentation commonplace." 

(h) Richard A. Kaul- Training+ Solomon omission + mischaracterization- ~ 322a 

+ 322b + 322c + 322d + 322e + 322f + 322g + 322h - "Q. And the final entry 

at the top of that page refers to Spineology Physician Instructor; can you 

tell me what that course was about? A. Yes. That course was a course 

that I taught to I think it was about seven or eight surgeons who 

attended that course, and it was taught at the Market Street Surgical 

Center. There was a didactic session where I made a presentation, I 

talked about the use of Opti-Mesh, I talked about details of the 

technique, I talked about the purpose of fluoroscopic interpretation, I 

presented x-ray images, I discussed details of the x-ray images and how 

they corresponded to parts of the bony anatomy of the spine. Then 

there was a question and answer session. After that we went into the 

Operating Room where the cadaver was and with the use of fluoroscopic 

guidance and interpretation I demonstrated the technique of placement 

of the OptiMesh device. What that involved was the initial insertion of a 

ten inch, eighteen-gauge needle under x-ray guidance into the 

intervertebral space and demonstrated to the surgeons who attended 

how to line up the x-ray machine so that the entry points of their needle 

and the angle of insertion ended up with the needle being placed 

initially at the posterolateral margin of the intervertebral space. The 

needle is then inserted into the disc space, and one of the things I taught 

the surgeons was that this particular approach is exactly the name 

approach and the same set of skills that are required in the performance 

of discograms which have been performed or which I have been 

performing for many years. So the needle goes into the disc space, the 
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(inaudible) comes out, the K-wire goes in, and over this wire there is a 

blunt eight millimeter trocar than is inserted under fluoroscopic 

guidance through the muscle in what's referred to as the muscle sparing 

approach because there is no dissection of the structure of the muscle, 

into the posterolateral margin of the disc and with a small mallet is 

tapped into the disc space. And over this dilator a nine-millimeter sheath 

is advanced. Once that is in place it is through that sheath that the work 

begins for the decompression of the disc space, and this company, 

Spineology, has developed these specialized instruments that can go 

through the portal and were able to go into disc space and manually 

remove the degenerative disc. There is also an instrument called the 

shaker (phonetic) which is inserted through the portal in a collapsed 

format, and once it's in the space there is a rotating device that opens up 

with the blades so when we rotated it, it caused end plate liberation, 

which is necessary for the fusion process. Once that has been performed 

the OptiMesh device, which is a dacron mesh cage which is attached in a 

collapsed format, that is inserted into the space. Once it is in the space it 

is then packed with bone, so the intervertebral device stays in the space, 

and this can be observed as it is happening on fluoroscopic imaging and 

you can see how the bone is beginning to occupy the space. So this was 

the extent of the course. Q. You stated that about six or seven doctors 

attended that, correct? A. Seven or eight. Q.. Do you know the fields that 

these doctors were in? A. Yes. They: were ortho~edic s~ine surgeons and 

there was one neurosurgeon. And the central, the foundational 

elements of the course that I was teaching to these guys related to 

fluorosco~ic guidance inter~retation and how they: should use that in 

the ~erformance of this ~rocedure.'' 

3. The CME courses The CME courses in which Respondent participated, in conjunction with eight 

he took were years of post-graduate training in general surgerv, anesthesiology, 

insufficient to interventional pain, and sixteen (16) years of post-graduate clinical experience, 

provide such eguipped him with the knowledge and skills, that allowed him, between 2002 to 
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education and 

training. If 

hands-on 

training were 

offered, it was, 

in most 

instances, done 

on cadavers. In 

others, he was 

primarily an 

observer 

2012, to perform eight hundred (800) minimally invasive spine cases, with good 

to very good outcomes in 90-95% of cases. The Respondent testified that he 

"scrubbed" and "assisted" with the spine surgery cases. 

Evidence: 

(a) Gregory Przybylski- Training+ Standards+ Solomon omission+ 

mischaracterization - 1]146b- "Q. True, but in the material in which, you 

know, you teach these CME classes, it's true, is it not, that it doesn't require 

that only neurosurgeons or orthopedists attend in order to perform a 

procedure or learn from you; isn't that true? A. It does not require the 

attendee to be a neurosurgeon or an orthopedic surgeon. Q. As a matter of 

fact, it doesn't even require the individual physician comes to the CME class 

to be board certified, true? A. That is also true. "Q. And there is a significant 

body of those individuals who are then going to take the wealth of 

information that you bestowed upon them and go perform these 

procedures; isn't that true? A. I agree." Q. You are aware, are you not, that 

individuals, like I said, similarly aged, graduated contemporaries around 

your time, in order for them to venture into that spine industry, minimally

invasive, let's say and take that, their course of action was to take CME 

classes and ultimately perform the procedures to become skilled in that 

venue, true? A. Yes. 

(b) Gregory Przybylski- Training+ Clinical outcomes+ Standards+ Solomon 

omission + mischaracterization + Przybylski perjury- 1l148k- "Q. You do a lot 

of things, right? I think you have less time than me. Now, we had a 

discourse during your voir dire where we talked about your training and 

experience, and I came up with, in your word, seminal date which was 2005, 

remember that, for minimally-invasive technology? A. I remember the 

discussion. I remember that I told you that I had started minimally-invasive 

surgery before that, but that became the predominant part of my practice 

around that time. Q. And around 2005, my question was and tell me if you 

recall or if it's still accurate today, that around that time, around 2005 the 
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technology, let's say from the mid '90s when minimally-invasive started to 

appear on the horizon, from 2005 to the present, the technology and 

techniques escalated significantly with regard to sophistication, true? A. 

Agreed. Q. And you graduated medical school what year? A. '87. Q. So you 

would --do you know what year Dr. Kaul graduated? A. I think it was one 

year before or after or around that time. Q. You guys are contemporaries, 

true; you would agree with that? A. Yes. Q. Kind of demographic 

information? A. Yes. Q. And as contemporaries, you understand that in your 

experience that during the course of your medical career that with these 

technological advances in spine surgery, you have had to take CME classes 

in connection with keeping up with the training and knowledge; isn't that 

true? A. Agreed. Q. And individuals who are similarly aged as you and Dr. 

Kaul --as a matter of fact the other expert who testified here, Dr. Cafman, 

you gentlemen all are in the same age group as far as graduation. In order to 

be able to practice in that current either specialty or sub-specialty, spine 

surgery, minimally-invasive spine surgery, percutaneous or open surgery, 

you have had to take, from 2005 to the present, a significant amount of CME 

classes in order to keep pace with the techniques and the knowledge; isn't 

that true? A. I would agree. Q. Wouldn't you agree also that because the 

development of the technology with regard to, let's say, minimally-invasive 

spine surgery, for example, has escalated --well, it came onto the horizon in 

the '90s. Unfortunate for you gentlemen because that is when you guys 

were about to graduate or graduated medical school shortly before that. 

That individual similarly situated physician who now practices minimally

invasive spine surgery, they were required and forced because of their age 

and development of technology to take those CME classes to venture into 

that field; isn't that true? A. I would qualify it by your comment about 

required. I don't know that you were necessarily required to do that specific 

thing, but if you wanted to keep up, you would either have to read or take 

CME courses." 

(c) Gregory Przybylski- Training+ Clinical outcomes+ Standards+ Solomon 

omission+ mischaracterizations + Przybylski perjury- ~1481- "Q. Now 
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minimally-invasive, you have taught CME classes with regard to minimally

invasive, and we went through this before, but you would agree, would you 

not, that the only --that practitioners that are there, physicians that are 

there listening to you, learning from you are not only board certified 

neurosurgeons or board certified orthopedists, true? A. I would agree. Q. 

And you are aware, are you not, that those individuals, pain management, 

anesthesiologists, other physicians, board certified or not, are there to learn 

in order to conduct or perform these procedures in this State; isn't that 

true? A. Well, I know that they are there to learn. I don't know what the 

purpose of their learning is on an individual basis. Some of them, I would 

assume, would be using that learning to perform those procedures. Q. True, 

but in the material in which, you know, you teach these CME classes, it's 

true, is it not, that it doesn't require that only neurosurgeons or 

orthopedists attend in order to perform a procedure or learn from you; isn't 

that true? A. It does not require the attendee to be a neurosurgeon or an 

orthopedic surgeon." 

(d) Gregory Przybylski- Training+ Clinical outcomes+ Standards+ Solomon 

omission + mischaracterizations + Przybylski perjury-~ 148p- "Q. We went 

through that. You would agree, would you not, there's no specific board 

certification, ABMS board certification for spine surgery, true? A. True. Q. 

And we went through this before on voir dire, and I --just so I can clear my 

record because I believe I was objected to and the Judge sustained, there is 

a distinction between, is there not, minimally-invasive, percutaneous and 

open spine surgery, true? A. Yes. Q. And when I mean different, I mean 

diagnosis, true, for the appropriateness of each procedure, true? A. It will 

vary, meaning more than one of those techniques may be applicable to a 

certain diagnosis. It will vary from diagnosis to diagnosis. Q. Okay, but 

clearly with regard to minimally-invasive and percutaneous, the technology 

was new and evolving in the mid '90s, true? A. Agreed. Q. After 2005, it 

became a completely different animal than it was back in the mid '90s, than 

it was after 2005, true? A. Agree. Q. And the only way for an individual who 

would be your age, and I use that as kind of a bellwether of what we are 
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talking about timeline-wise, individuals kind of educate themselves through 

CME classes taught by individuals like yourself who had previously educated 

themselves in a similar manner and performed the procedures, true? A. 

Agreed. Q. There's no board certification nor has there ever been, true, that 

-- ABMS, anyway, for minimally-invasive spine surgery, true? A. Correct. Q. 

There are non-ABMS certifications with regard to minimally-invasive spine 

surgery, true? A. I believe that's correct. Q. Those individual physicians 

become certified in minimally-invasive spine surgery outside of the ABMS 

because one is not offered by the ABMS, true? A. That may be one reason. 

Q. But you are aware there are individuals that are certified by non ABMS 

organizations in minimally-invasive spine surgery, true? A. Yes. Q. And that 

has become, I'm going to use the word commonly, accepted in your 

industry; isn't that true? A. I have a hard time agreeing with that statement. 

It depends on who you are asking as to the value that is placed on non 

ABMS certifications. Q. But you would agree, would you not, that the non 

ABMS certification, let's say as a credentialer or a person who evaluates the 

competence of a doctor, would give rise to start to consider its level of 

competency; would you agree with that? A. I would agree with that." 

(e) Andrew Kaufman- Training+ Solomon misrepresentation-~ 165a- "Q. I 

believe your testimony before on direct about your review of Dr. Kaul's CV 

was that you found him to be well educated with regard to taking of the CV 

credits with regard to the procedure he takes. Isn't that true? A. Yes. Q. And 

like you and like other doctors who adopt different procedures or areas of 

practice later on, that's the initial start, isn't that true? Isn't that custom in 

the practice that you educate yourself on the new stuff later in your career 

and you start with CME classes? Isn't that true? A. That would be correct." 

(f) Andrew Kaufman- Training+ Clinical care+ Standards+ Solomon +Kaufman 

omission + misrepresentation-~ 166b - "No, I understand. So what I'm 

hearing is your educational- forget about your CME classes Understand my 

question in the context in which I ask it. Forget about CMEs. Your formal 

educational training in pain management concluded in twenty years ago. 

True? A. Formal, if you want to put it that way, yes. Q. Yes. And you would 
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agree, would you not, Doctor, that in the last twenty years that 

interventional pain management has evolved significantly. True? A. Yes. And 

that's why I continue with my CMEs and work. Q. No. No. No. You answer 

my question. The answer is yes, it's evolved. True? A. That is correct. Q. And 

you would agree, would you not, that in the last twenty years that the 

procedures and the methodology of which those procedures are performed 

have evolved significantly. True? A. Yes, it has. Q. As a matter of fact, the 

education that is required during the last twenty years is far different than it 

was back in '92 and '93, is it not? A. I'm currently aware of that as an 

educator. Q. No. Is it not, yes or no? A. Yes. Q. Thank you. So what we know 

is from your testimony in pain management is that your last formal training 

was twenty years ago. Right? MS. HAFNER: Objection, your Honor. It's been 

asked. It's been answered. It's been asked again. THE COURT: It's voir dire 

and I'm going to allow it. A. Well, the next is continued medical education 

CMEs, which I'm required to do by the state board and I fill that 

requirement at every juncture. Q. Okay. A. And also as a professor in which I 

educate residents, physicians, as well as medical students, I'm to required, 

to keep up on the latest and the most current literature to be able to find 

my fiduciary responsibilities to educate these people. Q. No, I understand. 

So, what I'm hearing is your educational- forget about your CME classes. 

Understand my question in the context in which I ask it. Forget about CMEs. 

Your formal educational training in pain management concluded in 

twenty years ago. True? A. Formal, if you want to put it that way, yes. Q. 

Yes. And you would agree, would you not, Doctor, that in the last twenty 

years that interventional pain management has evolved significantly. True? 

A. Yes. And that's why I continue with my CMEs work. Q. No. No. No. You 

answer my question. The answer is yes, it's evolved. True? A. That is correct. 

Q. And you would agree, would you not, that in the last twenty years that 

the procedures and the methodology of which these procedures are 

performed have evolved significantly. True? A. Yes, it has. Q. And you would 

agree, would you not, that in the last twenty years that the procedures and 

the methodology of which those procedures are performed have evolved 
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significantly. True? A. Yes, it has. Q. As a matter of fact, the education that is 

required during the last twenty years is far different than it was back in '92 

and '93, is it not? A. I'm currently aware of that as an educator. Q. No. Is it 

not, yes or no? A. Yes. Q. Thank you. So what we know is from your 

testimony in pain management is that your last formal training was twenty 

years ago. Right? MS: HAFNER: Objection, your Honor. It's been asked. It's 

been answered. It's been asked again. THE COURT: It's voir dire and I'm 

going to allow it. Q. And your continuing education has been CME courses. Is 

that true, Doctor? A. Yes. Q. And it's true that as part of your review of this 

case with regard to Dr. Kaul, documents and information were supplied to 

you- MS. HAFNER: Objection Q. -by the attorney general's office? Isn't that 

true? THE COURT: No, we haven't gotten to that yet Mr. Shaw. I'm giving 

you an opportunity to voir dire about his credentials as a pain management 

expert. MR. SHAW: Just a couple more questions Judge. Q. So aside from 

the CME classes, I believe that the significant majority and I'm going to say 

probably the entirety of your expertise is relied upon in your volume of 

procedures that you perform hands-on. True? A. That would be correct. Q. 

So you have obtained your level of expertise from CME classes and your 

hands-on performance of volume procedures over the last ten years. Isn't 

that true? A. Yes." 

(g) Solomon Kamson- Training+ Clinical outcomes+ Solomon omission-~ 

306b(z) - "Q. In your expert opinion, was he sufficiently qualified to perform 

minimally invasive procedures let's say during the last ten years? A. Yes. Q. 

Was he sufficiently skilled, in your estimation, in your expert opinion, in 

order to perform minimally invasive procedures? A. Yes, and having seen 

him do it competently during my own direct observation in his center puts 

me in a position where I can affirmatively say so. Q. In your teaching 

experience, you talked about other physicians who are not neurosurgeons 

or orthopedic surgeons perform all over the country minimally invasive 

procedures on a regular basis, true? ... A. Yes, over the last ten years, with 

an increasing number." 

(h) Kent Remley- Training+ Solomon omission-~ 307i- "Q. The transition from 
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interventional pain to minimally invasive spine surgery, what kind of 

training did you have for that? A. Some of it was CME courses, for instance, 

like I mentioned, the North American Spine Society, the Society for 

Minimally Invasive Spine Surgery would have courses you could take for 

CMEs. Some of it was industry sponsored courses, that's probably the 

majority of it, where companies would have two or three-day courses where 

they would bring in spine surgeons and they would instruct us in the 

laboratory, usually on a one-on-one basis." 

(i) Kent Remley- Training +Solomon omission-~ 307j - "Q. But the transition 

from interventional pain to minimally invasive, the predominance of that 

training were the CME classes and the industry sponsored classes, correct? 

A. Correct." Q. What other specialties, if you know, transitioned into the 

interventional pain field? A. It would be pain management anesthesiologists 

and podiatrists that were seeking to expand their scope of practice and 

knowledge in interventional pain management and minimally invasive spine 

surgery. Q. Do you have any knowledge in your education, training and 

experience, which specialties of physicians from that group that transitioned 

into minimally invasive took the same classes, either CME classes or industry 

classes that you took? A. There were certainly other physicians, I can't really 

comment on how many, sometimes I wouldn't even know which specialty 

was which, but certainly there were other members of those two specialties 

that were taking the same classes that I was or they were taking classes 

where I was part of the teaching faculty. Q. So during the taking of the CME 

classes and these industry sponsored classes there were other 

interventional pain physicians, true? A. True.'' 

(j) Richard Kaul- Training+ Hospital Privileges+ Solomon misrepresentation+ 

mischaracterization- ~ 339a "Q. Have you ever completed any visiting 

fellowships. A. I have. Q. Where? A. I have. Q. Where? A. I completed a 

visiting fellowship in Seoul, South Korea, in 2004. And I completed a 

fellowship, a two week fellowship at the Wooridul Spine Hospital which 

is recognized internationally as one of the top centers in minimally 

invasive spine procedures, it is a sixteen story hospital in Gangnam 
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Province in Seoul. They performed at that time, I think it has gone up 

since then, sixteen thousand cases annually using minimally invasive 

spine techniques. They had--they had and they have doctors coming 

from all over the world to train and to learn from the physicians at the 

Wooridul Spine Hospital. And when I was there, the two week very 

intensive fellowship involved commencing with conferences with all of 

the doctors in the hospital in the presentation of cases and discussions 

and decisions about what type of procedure, minimally invasive 

procedure was going to be carried out. This particular hospital and its 

President, Dr. Sang-Ho Lee, had developed and were implementing 

really advanced endoscopic minimally-invasive decompression and 

fusion techniques. Discussions would take place in the morning, and 

then the operations would occur throughout the day, and they had, if I 

remember correctly, six operating rooms and they would start the cases 

at eight in the morning and they would go on usually until eight, nine 

o'clock at night. Q. Was this a lecture fellowship, or was it a hands-on? 

A. No, it was a hands-on fellowship. I would attend the conferences in 

the morning, I would then go to the Operating Room and I would 

scrubbed in for the cases with a number of different surgeons and I 

would assist them on these cases, and these cases involved endoscopic 

decompression procedures in the cervical, thoracic and lumbar spine and 

they involved minimally invasive fusion procedures in the cervical, 

thoracic and lumbar spine. And they involved the placement under 

fluoroscopic guidance of hardware in both the cervical, thoracic and 

lumbar spine. And they involved the placement under fluoroscopic 

guidance of hardware in both the cervical, thoracic and lumbar spine. Q. 

And what year did this take place in? A. 2004." 

(k) Richard Kaul- Training+ Solomon omission+ misrepresentation-~ 339b "Q. I 

would like to talk about the fellowship you did in Korea at the Wooridul 

Spine Hospital. You had started that that was two week fellowship, 

correct? A. Yes. Q. In fact during that two week fellowship, the time 

frame of that was May 4 to May 16, 2004; is that correct? A. Correct. Q. 
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And there was an overlapping period of time when you also took the 

11th Congress of the International Musculoskeletal Laser Society, you 

attended that from May 12 to May 15 of 2004, correct? A. Correct. Q. 

Those two things actually overlapped for a period of four days, correct? 

A. Correct. Q. While you were at that fellowship isn't it in fact correct 

you did not perform any procedures of your own there? A. Correct. Q. In 

fact while you were there you were watching the procedures being 

done, isn't that in fact correct? A. No, I was scrubbed in some of the 

cases in the assisting of those procedures." 

(I} 

4. In addition to his The Res~ondent, as the evidence in ~oints 1 + 2 + 3 ~roves, was in ~ossession of 

lack of sufficient the knowledge, skills and clinical com~etencies that ~ermitted him to ~erform 

education and minimally invasive s~ine surgery, in a manner that im~ressed other minimally 

training in spinal invasive s~ine surgeons. The Res~ondent was credentialed at multi~le state 

surgeries, he did licensed surgical facilities that did not reguire him to have a monitor, because of 

not receive his ex~ertise, and at which he taught other ~hysicians how to ~erform minimally 

sufficient invasive s~ine surgery. 

monitoring by a 

trained overseer. Evidence: 

For instance, he 

was on his own (a} Joan Balducci- Credentialing +Solomon omission-~ 270b 

the first time he 

inserted a (b) Solomon Kamson- Training+ Clinical outcomes+ Solomon omission-~ 306b 

pedicle screw in 

a live patient, (c) Kent Remley- Professional relationship+ Solomon omission - ~ 307z 

without the 

presence of a (d) Richard A. Kaul- Privileges+ Solomon omission-~ 322j 

trained monitor 

(e) Andrew Kaufman- Training+ Hospital privileges+ Standards+ Solomon 

omission - ~ 159a 
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{f) Andrew Kaufman- Training+ Solomon misrepresentation-~ 160a 

(g) Andrew Kaufman- Training+ Solomon misrepresentation - ~ 161a 

{h) Solomon Kamson -Training+ Solomon Omission-~ 306e 

{i) Kent Remley- Training+ Solomon omission-~ 307c 

(j) Kent Remley- Training+ Solomon omission-~ 307aa 

{k) Richard A. Kaul- Training+ Solomon omission+ mischaracterization- ~ 322a 

+ 322b + 322c + 322d + 322e + 322f + 322g + 322h 

{I) Gregory Przybylski- Training+ Standards+ Solomon omission + 

mischaracterization - ~ 146b 

{m) Gregory Przybylski- Training+ Clinical outcomes+ Standards+ Solomon 

omission+ mischaracterization + Przybylski perjury-~ 148k 

{n) Gregory Przybylski- Training+ Clinical outcomes+ Standards+ Solomon 

omission+ mischaracterizations + Przybylski perjury-~ 1481 

(o) Gregory Przybylski- Training+ Clinical outcomes+ Standards+ Solomon 

omission+ mischaracterizations + Przybylski perjury-~ 148p 

(p) Andrew Kaufman- Training+ Solomon misrepresentation-~ 165a 

{q) Andrew Kaufman- Training+ Clinical care+ Standards+ Solomon + Kaufman 

omission + misrepresentation-~ 166b 

(r) Solomon Kamson- Training+ Clinical outcomes+ Solomon omission-~ 

306b{z) 
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(s) Kent Remley- Training+ Solomon omission -11 307i 

(t) Kent Remley- Training+ Solomon omission -11 307j 

(u) Richard Kaul- Training+ Hospital Privileges+ Solomon misrepresentation+ 

mischaracterization - 11 339a 

(v) Richard Kaul- Training+ Solomon omission+ misrepresentation -11 339b 

(w) Richard Kaul- Clinical outcomes+ Training+ Solomon omission+ 

mischaracterization -11 346a "THE COURT: And that was done on your 

own without a proctor looking over your shoulder? A. THE WITNESS: 

Yes, there was no proctor watching me when I did the first percutaneous 

lumbar fusions but I would like to say, as I explained yesterday, the 

skillset and the techniques for accessing the disc were procedures that I 

had performed thousands of times before in carrying out discograms, 

carrying out percutaneous discectomies, so for the spineology device 

there is almost no element, there is a minimal element of that technique 

that one could say was in any way new. Ninety to ninety-five percent of 

the placements of the interbody grafts is related to the fluoroscopic 

guidance and interpretation. lfl can just explain, it starts off with the 

placement of an eighteen gauge, ten inch needle, and the needle is the 

same type of needle that is used to perform lumbar discograms, and it is 

inserted in exactly the same way as it would for a lumbar discogram 

using the same fluoroscopic images. Once that needle is placed in the 

disc space I would remove the stylus from the needle and inject a small 

amount of x-ray contrast material into into the disc space, I would then 

take a K-wire and insert that through the shaft of the needle, and then I 

would slowly withdraw the needle. I would make, in this particular 

technique I would make a small incision in the posterior lateral part of 

the abdominal wall, in the skin of the back, and then I would take a 
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blunt dilator approximately eight millimeters in diameter which is 

tabulated so it can be threaded over the guide wire. I would then insert 

that dilator into the disc, and I would use x-ray guidance to insure that it 

was heading in the correct direction and I was using the guide wire as a 

guide. I would use a small mallet and tap it into the disc, again 

confirming the position with the x-ray machine, and then I would take 

the sheath which is a nine millimeter sheath, and I would insert that 

over the dilator using a rotating motion to allow it to dissect bluntly 

through the muscle. That sheath would then be tapped into the disc 

space, and through that sheath I would then use a specialized 

instrument to remove the degenerated disc and to what is referred to as 

preparing the end phase. To answer your question, the technical skills 

and the procedure itself, ninety, ninety-five percent of it is related to the 

placement of these instruments and the procedures for which I had been 

trained for, and procedures which I had done many, many times with 

discograms and discectomies." THE COURT: Were those procedures done 

as an anesthesiologist? THE WITNESS: They were done in my last year of 

training as an interventional pain fellow, and then after I went into 

private practice when I came back to the States, so I had carried out the 

training and the practice." 

5. Respondent's The Res~ondent's ex~erts concluded that the diagnostic and thera~eutic care 

treatment Kaul delivered to his ~atients, com~lied with medical standards, and did not 

included but was deviate from acce12ted medical ~ractice. The Res~ondent's ex~erts did not find 

not limited to, that screws were ~laced in the s~inal canali did not find that Kaul removed a 

inserting pedicle stimulator in an untimel¥ manner, and did not find that the 12atient ex~erienced 

screws into the ~arai¥SiSi 012ined that the off-label use of OI>timesh as an interbod¥ device was 

spinal canal; an accef:)ted technigue; did not find that the Res~ondent's use of the technigue 

failing to of staged fusions was imf:)ro~er. The Petitioner's exf:)erts admitted that the¥ 

immediately used off-label devices and staged technigues. 

remove a 

stimulator after Evidence: 
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the onset of 

infection, 

thereby risking 

paralysis; using 

Optimesh as an 

interbody 

structural device; 

and performing a 

staged fusion, as 

well as other 

acts as discussed 

above 

(a) Gregory Przybylski - Clinical outcomes+ Solomon omission + Przybylski 

mischaracterization - ~ 142a - "And my personal review of the CT images did 

not include that screw as one that looked like it might be in the canal. THE 

COURT: And that would be? THE WITNESS: Right L3." 

(b) Gregory Przybylski- Training+ Clinical outcomes+ Przybylski perjury-~ 143a 

- "Throughout the procedure intraoperative neurophysiological monitoring 

was carried out and this was seen to be within normal limits throughout the 

procedure. In addition, neurological monitoring was used foe pedicle screw 

placement to insure that no breach of pedicles had occurred." 

(c) Gregory Przybylski- Training+ Clinical outcomes+ Standards+ Solomon 

omission+ mischaracterization + Przybylski perjury-~ 148 j - "Q. An infection 

when it does occur is considered -- I don't want to say normal; it happens, 

true? A. Yes. Q. And the misplacement of the pedicle screw is another effect 

that happens, although unfortunate, true? A. Yes." 

(d) Gregory Przybylski- Training+ Clinical outcomes+ Standards+ Solomon 

omission + mischaracterization + Przybylski perjury- ~ lSOd - "Q. You were 

shown the labeling for OptiMesh and read the specific component, which 

really that component makes it off label, true? That is the clear definition of 

off label, isn't it? A. Yes. Q. And when you refer to Dr. Kaul utilizing medical 

devices, specifically in this case pedicle screws, OptiMesh, the method in 

which they are utilized in the context in which you reviewed them were -

OptiMesh was always off label, true? A. Yes. Q. Pedicle screw placement at 

some point and in some cases for some patients was off label also, true? A. 

Yes. Q. We have already gone through that is already accepted in the 

industry. You would agree with that, true? A. Yes. Q. So the last piece is that 

your testimony before, very insightful and accurate, that the FDA doesn't 

regulate physicians. That is why they allow off label use, true? A. Yes. Q. 

And that is why it's a doctor's decision, not the little piece of paper that Ms. 

Hafner gave you; isn't that true? A. Yes." 

(e) George Naseef- Clinical outcomes+ Solomon omission-~ 242a- "We were 

never sure that it was an infection ... but I don't know if the cultures ever 
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grew out anything positive, to tell you the truth." 

(f) George Naseef- Clinical outcomes+ Solomon omission-~ 243a- "Q. Okay. 

Did you happen to view the X-rays taken by Dr. Kaul? A. No." 

+ "Q. Well, I am asking a hypothetical question. A. Hypothetically, if you 

produce a neurophysiological report from a neurologist that says it was 

normal then I would guess that the screws were fine." 

+ "Throughout the procedure intraoperative neurophysiological monitoring 

was carried out and this was seen to be within normal limits throughout the 

procedure. In addition, neurological monitoring discogram [sic] was used for 

pedicle screw placement to insure [sic] that no breech of pedicles had 

occurred." 

(g) Kenneth Rieger- Clinical outcomes+ Solomon omission + mischaracterization 

- ~ 251a - "Throughout the procedure neurological monitoring was used and 

seen to be within normal limits without evidence of any neural injury ... The 

patient states that she has definite improvement in her ability to walk and 

her ability to function ... The patient has made excellent progress in the 

postsurgical phase ... The patient has made excellent progress in the 

postsurgical phase." 

(h) Robert G. McGann- Training+ Solomon omission + mischaracterization- ~ 

277a- "Q. Did you ever bring any witnesses with you to also watch Dr. Kaul 

implant a device? A. Yes, on many occasions it was other representatives 

that I am training to familiarize them with the technique, but on several 

occasions we had surgeons who came to observe Dr. Kaul utilizing the 

product. Q. When you say "surgeons" do you recall what specialty the 

surgeons were? A. All orthopedic spine surgeons ... Q. Can you tell me who 

the first doctor was to order Optimesh from you for the purpose of 

performing interbody fusion? A. Dr. Kaul Q. Do you recall who the first 

doctor was who ever purchased Optimesh from Spineology to perform a 

percutaneous lumbar interbody fusion? A. Dr. Kaul Q. And then you said you 

have approximately fifty doctors who utilize Optimesh on a regular basis. 

Are you aware of any physicians other than Dr. Kaul who have used the 

Optimesh device for interbody fusions? A. Yes. Pretty much all of them. Q. I 
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believe you said that your client base over the years, approximately over 

two hundred doctors, just to be clear, what percentage of those would you 

say utilized the device for an interbody fusion? A. Eighty-five percent. Q. Of 

the eight-five percent of doctors, what specialties do they fall under? A. 

Neurosurgeons, orthopedic spine surgeons, one interventional pain doctor. 

Q. Do you know how many Optimesh devices have been implanted for the 

purpose of interbody fusion? A. Nationally, this is just a guess, somewhere 

in the neighborhood of twenty-four thousand." 

(i) Solomon Kamson- Training+ Clinical outcomes+ Solomon omission-~ 306b 

-(e) to (y) 

(j) Kent Remley- Off-label + Solomon omission - ~ 3071 - "Q. Have you 

personally ever used OptiMesh? A. Yes, I have. Q. On how many 

occasions have you used OptiMesh? A. Well over a thousand patients. Q. 

In what type of procedure or procedures did you utilize OptiMesh? A. I 

have utilized it both for treatment of compression fractures as well as in 

the performance of thoracic and lumbar spinal fusions. Q. When you use 

them for fusions, let me go back, did you ever hear of the phrase, "off 

label"? A. Yes. Q. Can you define what "off label" means, please? MS. 

HAFNER: Objection, your Honor. THE COURT: What is your objection? 

MS. HAFNER: We are going way outside of the four corners of his written 

report. MR. SHAW: Judge, this is further rebuttal with regard to their 

expert reports which identifies the use of OptiMesh as a, for lack of a 

better term, a deviation. I believe he said it was a gross deviation, Dr. 

Przybylski. It is rebuttal to that continual testimony with regard to 

eliciting that conclusion, it is relevant in rebuttal and I don't think it is 

unfair surprise because they know, they now know and probably should 

have known before that off label use is pervasive and permitted by the 

U.S. Supreme Court. It is rebuttal to that and it is not unfair surprise. I 

think that is the State of New Jersey's monocular view of this case. It is 

out there." 

(k) Kent Remley- Off-label+ Solomon omission-~ 307m- "Q. Doctor, what 

does the term "offlabel" mean? A. Off label use refers to use of a medical 
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device other than what is approved by the FDA. Q. And you said you 

used OptiMesh for fusions, true? A. True. Q. Is that an off-label use? A. 

Yes, it is." 

(I) Kent Remley- Off-label +Solomon omission - ~ 307n - "Q. You have used 

OptiMesh by yourtestimony over a thousand times, true? A. Yes. 

Q. And do you continue to use OptiMesh? A. Yes. Q. Do you continue to 

use it in a minimally invasive spine procedure? A. Yes. Q. Do you find 

that the use of OptiMesh in minimally invasive spine procedures 

deviates from the generally accepted standard of care? A. No. Q. Do you 

have any personal knowledge or expert opinion as to whether the use of 

OptiMesh off label is standard and customary in the industry? A. It is 

certainly standard and customary in the areas that I practice in." 

(m) Kent Remley- Off-label+ Solomon omission - ~ 307o- "Q. And the use of-

-when you say standard and customary in the areas that you practice in, 

that is, using OptiMesh in an off-label fashion, true? A. Correct. And that 

includes not just me, Board certified spine surgeons and neurosurgeons 

are using it in the same way that I am, and I know that because I have 

gone into the Operating Room and helped instruct them on inserting the 

mesh into the disc space to do the fusion procedure. Q. So you have 

instructed other people in the use of OptiMesh? A. Yes, in both what we 

call minimally invasive as well as using it in open spine procedures." 

6. Some of the All of the ~atient consents submitted were signed, including the consent form 

patient consents for ~atient GH, which was submitted on October 15, 2013, with the ~ost-trial 

presented were filing. 

unsigned 

Evidence: 

(a) Gregory Przybylski- Clinical misrepresentation + Przybylski misrepresentation 

- ~ 40a - The OAL judge and Przybylski misrepresented the record, as a 

signed and completed consent form was submitted, as per a certification 
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from Kathleen LaCouture, RN, the director of nursing for the NJSR Surgical 

Center (copy attached), and key excerpts include, "6. It has been brought to 

my attention that the State has claimed that Mr. Housman's consent forms 

were not signedr and the State has ~roduced unsigned versions. 7. U~on a 

review of the ~atient file for George Housman. I located the signed "Consent 

For Pain Management Procedure" and "Consent to S~inal Surgery" formsr 

both of which are dated December 9r 2011. 9. To the best of my knowledge, 

these forms would have been among the ~atient file that I originally ~rinted 

and ~roduced to the State of New Jersey. 10. I do not know why the State 

would not have these documents in their ~ossession." 

7. He failed to carry The Res~ondent had credit in ~Iacer that covered the ~rocedures not included in 

medical the ~olicy. The Res~ondent argued this ~oint in his ~ost-trial submission brief {9. 

malpractice APPX G- POINT IX- Page 35) 

insurance from 

June 10, 2004, to Evidence: 

June 10, 2007 

that covered "POINT IX- AT ALL RELEVANT TIMES, THE RESPONDENT WAS SELF-INSURED 

spinal surgeries -The State has alleged that the Respondent failed to maintain malpractice 

insurance in contravention of N.J.S.A. 45:9-19.17(a). First, it is undisputed 

that the Respondent did indeed have malpractice insurance in place during 

the years at issue. [See Exhibit I, 6:13- 14:5]. However, the policies 

contained an exclusion for spine surgery. To cover any potential gap in 

insurance, the Respondent maintained $500,000.00 in liquid assets as self-

insurance." 

8. He did not have The Res~ondent did not reguire hos~ital or alternative ~rivileges to ~erform 

hospital minimally invasive s~ine surgerv, and was advised of this fact by ex~erts in 

privileges or healthcare law and regulatory com~liance 

alternative 

privileges Evidence: 

(a) Jeffrey Randolph- Regulatory compliance+ Solomon mischaracterization- ~ 

274b(d)- "BY MR. WALKER: Q. The question was what was his 
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understanding of the regulations for alternative privileging as applied to 

minimally-invasive spinal surgery. JUDGE SOLOMON: What was whose 

understanding? MR. WALKER: Mr. Randolph's understanding. JUDGE 

SOLOMON: What was your understanding? MR. WALKER: Yes. BY MR. 

WALKER: Q. Yes, what was your understanding? A. My understanding, 

based upon my review of the regulations, was that minimally-invasive spine 

surgery was not expressly listed in the Table of Specialties under the 

regulations as requiring alternative privileges, and the regulations were very 

specific that the only types of procedures that require these privileges are 

the ones that are listed in the Table of Specialties. I looked through the 

different specialties. There was thoracic surgery. There was orthopedic. 

There was anesthesia. There was a number of different specialties, and you 

can actually look at the table and drill down a to more specific examples of 

those procedures. None of them stated that minimally-invasive spine 

surgery was under the regulations, and in addition when you look at the 

definitions of the regulation, pain management was expressly, excluded 

from anesthesia services. So based upon the totality of my review, I 

concluded that minimally-invasive spine surgery was not listed on the 

regulations to require the privileges." 

(b) Jeffrey Randolph- Regulatory compliance+ Solomon omission-~ 274b(f) -

BY MS. HAFNER: Q. And won't you agree with me that it says a physician 

who performs surgery in one-room surgical office must either have hospital 

privileges or alternative privileges to perform that surgery? A. It doesn't say 

that exactly, no ... Q. And as we agreed earlier, surgery includes all 

procedures utilizing either conscious sedation, regional anesthesia or 

general anesthesia, which would encompass everything that Dr. Kaul 

wanted to do at NJSR, correct? A. That depends upon the surgery definition, 

which is also in the regulations ... Q. And that doesn't talk about spinal 

surgery or interventional pain management procedures, correct? A. It does 

not, no. A. So those two things would not fall under pain management; is 

that correct? A. I disagree because I believe this is an old definition, and the 

definition was not advanced when these procedures became more 
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prevalent in the medical community-

(c) Kevin Earle- Regulatory compliance+ Solomon omission+ misrepresentation 

- ~ 282a - "Q. And finally the last E-mail on the same page is dated February 

14, 2005, it is at 4:02 in the afternoon, and that is from Judy Gleason back to 

you in response to your specific question about spinal surgery procedures, 

and can you describe to me Ms. Gleason's response? A ... To me this is a 

whole circular paragraph here that never specifically says, yes, he needs 

alternative credentialing procedures for discectomy and disc fusions. Again, 

a lot of words, but never to me getting to the root of what I was asking." 

9. He used allograft The Respondents experts did not find, that the use of allograft in smokers was a 

in patients who deviation from the standard of care. Patients PM (a smoker) and FK (had been a 

were smokers smoker), in whom the Respondent used allograft, both improved after surgery 

Evidence: 

(a) Solomon Kamson - Training + Clinical outcomes + Solomon omission - ~ 

30Gb( e)- (j)-

(e) - "Q. Did the information obtained by Dr. Kaul during the initial 

consultation comport with the generally accepted standard of care 

based on the patient's complaints and medical history? A. Yes." 

(f) "Q. Did the process or procedure that was undertaken by Dr. Kaul to 

reach the diagnosis of PM, did that comport with the generally 

accepted standard of care? A. Yes." 

(g) "Q. What was the procedure that was recommended and performed 

by Dr. Kaul, if you can tell, with regards to PM? A. An interbody 

fusion was recommended at those levels. Q. The interbody effusion 

[sic] that was recommended for PM, was that similar to the 

procedure that you observed personally or one of those procedures 

that you observed personally when you visited with Dr. Kaul? A. 

Yes." 

(h) "Q. In your opinion based on your review of the documents, did the 
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treatment plan recommended by Dr. Kaul deviate in any manner 

from the generally accepted standard of care? A. No, it did not. 

(i) "Q. Would you have agreed with the treatment plan that was 

undertaken by Dr. Kaul with regard to PM? A. Yes. Q. Can you tell me 

why you would have agreed with that? A. The patient presented 

having failed significant conservative care including physical therapy, 

injections and medical management and had an injury, traumatic 

injury after the prior history of discectomy and progressive 

neurological deficits by history and documentation, proven changes 

noted at concordant discs for which there is a direct applicable 

treatment, for which an interbody fusion would be indicated. It is my 

opinion that this is a reasonable option for the patient to the extent 

that the patient wants to proceed and that the treatment is offered. I 

believe it is a reasonable direction to go." 

(j) "Q. Are you aware of any complications that PM encountered either 

subsequent to a procedure or in surgery? A. There was no intra

operative complication, and when the patient was subsequently 

seen at least one month thereafter there was significant 

improvement in her lower back pain and leg symptomatology, which 

for a three level fusion, that is actually quite remarkable by any 

standards." 

(b) Solomon Kamson -Clinical outcomes + Solomon omission - ~ 306f- "Q. If a 

physician does not in fact inquire as to whether the person is or is not a 

smoker, that would be a deviation from the standard of care? A. I am not 

sure that there is a standard of care as to whether or not a physician should 

ask about smoking." 

(c) Kent Remley- Clinical outcomes+ Standards+ Solomon omission-~ 307jj -

"Q. If the patient was smoking a pack a day for six months prior to the 

surgery, would that have any impact on how you would treat the 

patient? A. It may impact on what I would tell the patient or my advice 

to the patient, but if they required a specific surgery, it wouldn't 
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necessarily impact the type of surgery or whether I would do surgery or 

not. It may impact the technique that I use. Q. Based upon your 

knowledge of the patient smoking, what would you tell the patient? A. 

And smoking, again, for-- you are talking about six months prior to 

surgery? Q. Well, for right now six months prior to surgery, yes. A. I 

would recommend the patient refrain from smoking, and if they failed 

to heed my advice, I would advise them that the overall success rate of 

the surgery, meaning alleviation of pain, return to functional -- return of 

functional abilities would be decreased, and if it's their decision, if they 

are willing to accept a lower risk of success, success being how well their 

pain is alleviated and their return of function -- Q. Would you document 

in the patient record anywhere having that discussion with the patient? 

A. I may or may not. Q. Would you document anywhere in the record 

the patient's consent to take on the higher risk of having the operation 

and still continuing to smoke? A. Again, I may or may not. Q. Wouldn't it 

be prudent to put it in the patient record? A. To take another example -

JUDGE SOLOMON: No, just answer the question. THE WITNESS: I 

frequently don't, so I would have to say no." 

(d) Kent Remley- Clinical outcomes+ Standards+ Solomon omission-~ 

307ww- "Q. If a patient smokes, Doctor-- I'm going to represent to you 

that there has been testimony in this case by a doctor that indicated 

that determining if an individual is a smoker or non-smoker is not a 

standard of care. Would you agree with that comment or disagree? A. 

Agree. Q. As a matter of fact, the smoking issue, if an individual was 

smoking or not, isn't it true that would not preclude the patient from 

undergoing a procedure; isn't that true? A. Yes. Of course, that's true. 

Q. If an individual comes in in a state of distress, either it be a two on a 

pain scale or a ten and it's indicated that a procedure is required, 

smoker or not, it's up to the patient to make a decision to choose the 

procedure, true? A. That's true. Q. And you are not going to tell the 

patient, are you, don't do the procedure because you smoke a week 

before, you are a one-pack smoker, you smoked six months ago. The 
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taking place, the occurrence of the surgery is not dispositive or affected 

by the smoking; isn't that true? A. That's true." 

10. He failed to The Resgondent advised the gatients of the risk of a gseudoarthrosis, or non-

advise patients union, as gart of the consent grocess. The ~atients signed consent forms, which 

who were included ~seudoarthrosis as a ~ossible com~lication The Resgondent's exgerts 

smokers of the did not find that the Resgondent deviated from the standard of care, because he 

risks associated did not document ~re-consent verbal communications regarding the fusion rates 

with smoking in smokers with allograft. 

and allograft 

bone Evidence: 

(a) Kent Remley- Clinical outcomes+ Standards+ Solomon omission-~ 307jj-

"Q. If the patient was smoking a pack a day for six months prior to the 

surgery, would that have any impact on how you would treat the 

patient? A. It may impact on what I would tell the patient or my advice 

to the patient, but if they required a specific surgery, it wouldn't 

necessarily impact the type of surgery or whether I would do surgery or 

not. It may impact the technique that I use. Q. Based upon your 

knowledge of the patient smoking, what would you tell the patient? A. 

And smoking, again, for-- you are talking about six months prior to 

surgery? Q. Well, for right now six months prior to surgery, yes. A. I 

would recommend the patient refrain from smoking, and if they failed to 

heed my advice, I would advise them that the overall success rate of the 

surgery, meaning alleviation of pain, return to functional -- return of 

functional abilities would be decreased, and if it's their decision, if they 

are willing to accept a lower risk of success, success being how well their 

pain is alleviated and their return of function -- Q. Would you document 

in the patient record anywhere having that discussion with the patient? 

A. I may or may not. Q. Would you document anywhere in the record 

the patient's consent to take on the higher risk of having the operation 

and still continuing to smoke? A. Again, I may or may not. Q. Wouldn't it 
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be prudent to put it in the patient record? A. To take another example -

JUDGE SOLOMON: No, just answer the question. THE WITNESS: I 

frequently don't, so I would have to say no." 

(b) Kent Remley- Clinical outcomes+ Standards+ Solomon omission-~ 

307kk- "Q. And if-- would your answer be the same if it was five 

months prior to surgery you found out that the patient was smoking? A. 

Yes. Q. How about four months prior to surgery, would your answer still 

be the same? A. That it would-- the answer in terms of whether it would 

be prudent to document it? Q. Document it and to advise the patient of 

the attendant risk of smoking and having the minimally-invasive spinal 

procedure. A. Well, it is something that certainly can be done, but since I 

don't do it, I would have to answer I don't feel it's prudent. Q. So you 

don't feel it's prudent to advise the patient, if you know four months 

prior to the surgery, to advise the patient of the attendant risks of 

smoking and having the surgery? A. I discuss it with the patient, but you 

are talking about not discussion. You are talking documentation." 

(c) Richard Kaul- Clinical outcomes+ Solomon omission-~ 351c- "Q. And if 

the treatment plan for this patient involved a recommendation for a 

procedure, what discussion would you have with the patient regarding 

the procedure? A. When the patient is referred to me for the initial 

consult, after I carried out the examination I would sit down and talk to 

the patient about what I thought was going on with their back, and I 

would explain to them, I would have a spine model and I would try to 

educate the patient as to what the different structures are, what's 

happening and how that relates to their symptoms. And then I would 

tell them what I recommend in terms of further testing and in terms of 

the different procedures, what the purpose of those procedures was and 

how those procedures were going to in my opinion help identify more 

accurately where the pain is corning from. Q. Was there a discussion 

about the type of procedure with the patients? A. Yes, I would discuss in 

detail exactly what I was going to be doing, how I was going to be doing 

it, what 1 hoped would be achieved by performing the procedure, and 

279 

Case 2:16-cv-02364-KM-SCM   Document 225-2   Filed 01/17/18   Page 79 of 122 PageID: 5227



the value resulting from the treatment, how the value of that would 

potentially impact the treatment plan. And I always explained to 

patients when they came in that even sometimes when they had an 

MRI which showed that they had a herniated disc, that sometimes with 

degenerative spine conditions even though you have radiologically a 

sign it doesn't necessarily mean that that's the painful disc, and that the 

way the treatment plan would evolve would to an extent depend upon 

their response to various treatments. I didn't ever say that I absolutely 

knew what was going to happen, but that this is the purpose of these 

interventional diagnostic therapeutic procedures. Q. If a patient was 

indicated for a procedure, and jumping to the day of the procedure, 

when they come to the facility who do they meet with when they first 

come to the facility? A. The patient would come to the facility, they 

would come to the front desk in the facility. The administrative staff 

with meet them there. There would be paperwork that the facility 

would ask them to complete relating to insurance, relating to their 

demographics; that would be completed. They would then sit in the 

waiting area and then one of the nurses in the facility would come to the 

waiting area and would escort them into the pre-operative area, the 

holding area on the clinical side. I would then go to the cubicle where 

they were and I would talk to them again, and everything that I 

discussed with them in the initial consultation, I discussed it with them 

again and I discussed it with the nurse in the facility being present there. 

So I would go through a synopsis of what their complaints were, I would 

explain to them again what I thought was going on and what we were 

going to do. I would then go through a discussion with regard to the risks 

and benefits of the procedure, and I would ask them if they had 

questions, and if they did they would ask me those questions and I 

would answer the questions. And then they would sign the consent form 

in the pre-operative holding area. Once they signed the consent form 

the anesthesiologist would also come and discuss with them the risks of 

the anesthetic part of the procedure. He would then place them 
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intervenous, I think the intervenous was placed after they changed into 

the gown, and then once the intervenous was placed they were 

transported from the holding area into the Operating Room, they were 

transported by the anesthesiologist and the nurse, they would bring 

them into the Operating Room. The patients were completely awake 

and alert as they were brought into the Operating Room. They were 

then transferred from the bed, the mobile bed, onto the Operating 

Room table. The anesthesiologist who I used in every case, 

interventional pain and minimally invasive, would then attach the 

monitors; there would be an EKG, there would be a blood pressure 

monitor and there would be a pulse-oximeter. And the patient would lie 

on their stomach because the procedure is carried out from the back, 

and then the anesthesiologist if it was an intervenous sedation would 

start to administer the intervenous agent so that the patient was 

sedated. Once the patient was adequately sedated the anesthesiologist 

would tell me, I would commence the procedure and I would instruct 

the x-ray technician to move the fluoroscopic C-arm into view and I 

would instruct him how to use the C-arm, whether to move it in an 

oblique fashion or whether to move it in a cranial caudal fashion so that 

I could visualize the bony anatomical structures of the spine on the 

screen, and I would do that first before I took any needle or probe and 

inserted it, and I would do that to make sure all of the anatomical 

structures were lining up with the beam of the x-ray machine. Once I 

was comfortable with that view I would then take the needle if it was an 

interventional pain procedure and I would insert the needle under 

fluoroscopic guidance to the target of the spine, whether it be a lumbar 

facet joint or disc." 

11. He The Res~ondent instructed his ~atients to visit his website, on which were 

misrepresented ~ublished his gualifications and credentials. The evidence submitted b'l Kaul, 

his qualifications, contradicted Solomon's assertions, and Hafner ~resented no evidence to 

not only on his su~~ort Solomon's false ~osition that Kaul misre~resented his gualifications. 
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website, but also 

in discussions 

with his patients 

12. None of his 

certifications 

were recognized 

by the American 

Board of Medical 

Specialties, with 

the exception of 

his board

certification in 

anesthesiology. 

Non-recognition 

Evidence: 

(a) Richard Kaul- Training+ Solomon omission+ mischaracterization- ~ 350a

"Q. Dr. Kaul, isn't it in fact correct or true that in your normal course of 

practice when you were seeing patients that you would direct them to your 

Website to review your CV and your training and your certificates on that 

Website? A. Yes." 

(b) Patient T.Z.- Training+ Solomon omission+ misrepresentation-~ 221a 

(c) Richard Kaul- Folder 5 (APPX C)- Transcript of BME hearing on February 3, 

2010- 92/109- 91:8-22- BY MS. HAFNER: "Q. Going back to the operative 

report, you state in the operative report that the patient was again advised 

of your training and experience of you being a surgeon. Can you tell us what 

you told this patient regarding your experience as being the surgeon? A. 

Yes. I explained to Mrs. Kuren that I had undertaken training in general 

surgery and anesthesiology and that I had- I was taking further training in 

minimally invasive spine and that I had been carrying out these cases since 

2005, and I don't know if I documented it, but I have a Web site that I 

normally direct my patients to go to, and it has my CV and my training and 

diplomas and certificates on it." 

The Respondent became licensed to practice medicine and surgery in August 

1995, was credentialed by multiple state licensed surgical centers to practice 

minimally invasive spine surgerv. and no ABMS board certification existed for 

minimally invasive spine surgery. The Respondent became trained in minimally 

invasive spine surgery by taking CME courses, as did Hafner's experts, Kaufman 

and Przybylski, neither of whom possessed any board certifications in minimally 

invasive spine surgery. 

Evidence: 

(a) Richard Kaul- Privileges+ Solomon omission-~ 322j- "Q. Let's talk a 
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included his 

certification by 

the American 

Board of 

lnterventional 

Pain 

Management 

little about credentialing. Have you ever been credentialed at any 

facilities? A. Yes. Q. How many facilities? A. I think eight. Q. Which 

facilities? A. I was credentialed at Hackensack University Medical 

Center for anesthesia and interventional pain. I was credentialed at 

Columbus Hospital for anesthesia and interventional pain. I was 

credentialed at St. Clare's Hospital for anesthesia and interventional 

pain. I was credentialed at the Market Street Surgical Center for 

interventional pain and minimally invasive spine surgery. I was 

credentialed at the North Jersey Center for Surgery for interventional 

pain and minimally invasive spine surgery. I was credentialed at the 

Bergen Passaic Ambulatory Surgical Center for interventional pain 

and minimally invasive spine surgery. I was credentialed at the 

Pompton Plains Surgical Center for interventional pain and minimally 

invasive spine surgery. And I was credentialed at the New Jersey 

Spine and Rehabilitation Surgical Center for interventional pain and 

minimally invasive spine surgery. Q. Was the credentialing process 

the same for each facility? A. The credentialing process at each of the 

facilities involved the submission of a credentials application form 

and the submission of my curriculum vitae and the submission of the 

supporting documents attesting to my education, training, 

qualifications and experience. And the credentials application would 

be submitted to the credentials committee. The credentials 

committee would communicate with me with regard to anything that 

might be missing or for further information that they might require. I 

would respond to their written request and they would then issue a 

letter either denying or approving the specific privileges that I had 

requested. Q. And who made the ultimate decision as to whether or 

not to admit or deny you? A. The credentialing committee. Q. On 

average, you were credentialed it looks like at eight different 

facilities, what was the average amount of time it took to receive a 

response as to whether you were admitted or not? A. Anywhere 

between six to twelve weeks. Q. And were you ever denied 
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credentials for any particular proceddure? A. No. Q. Were you ever 

denied credentials at any facility? A. No." 

(b) Andrew Kaufman- Training+ Kaufman perjury-~ 156a- "Again, Dr. Kaul, 

with his training and expertise would be granted anesthesiology 

privileges and most likely pain management privileges, but not open 

spine privileges since there is no again recognized ABMS training or 

board certification to show clinical competency within that specialty." 

(c) Andrew Kaufman- Training+ Hospital privileges+ Standards+ Solomon 

omission - ~ 159a - "Q. here is my question. Is there a residency for spine 

surgery that's accredited by ACGME specifically for spine surgery in the 

United States? A. I'm sorry, I misunderstood you. There is no specific 

pure spine surgery residency. Q. Correct. matter of fact, there's no 

specific ACGME residency in minimally invasive spine surgery. True? A. 

That would be correct as well." 

(d) Andrew Kaufman- Training+ Solomon mischaracterization- ~ 161a- "Q. I 

believe your testimony before on direct about your review of Dr. Kaul's 

CV as that you found him to be well-educated with regard to taking of 

the CV credits with regard to the procedures he takes. Isn't that true? A. 

Yes ... Q. You would agree with me that's within the confines of his CV, 

his training, background, and experience is that he took CME classes and 

he took cadaver classes similar to what you did. Isn't that true? A. That's 

correct." 

(e) Andrew Kaufman- Training+ Clinical care+ Standards+ Solomon+ 

Kaufman omission + misrepresentation - ~ 166b + c 

(f) Gregory Przybylski- Training+ Clinical outcomes+ Standards+ Solomon 

omission+ mischaracterization + Przybylski perjury-~ 148k + o 

(g) Gregory Przybylski- Training+ Clinical outcomes+ Standards+ Solomon 

omission + mischaracterization + Przybylski - ~ 148p - "Q. We went 

through that. You would agree, would you not, there's no specific board 

certification, ABMS board certification for spine surgery, true? A. True. 

Q. And we went through this before on voir dire, and I --just so I can 

clear my record because I believe I was objected to and the Judge 
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sustained, there is a distinction between, is there not, minimally

invasive, percutaneous and open spine surgery, true? A. Yes. Q. And 

when I mean different, I mean diagnosis, true, for the appropriateness of 

each procedure, true? A. It will vary, meaning more than one of those 

techniques may be applicable to a certain diagnosis. It will vary from 

diagnosis to diagnosis. Q. Okay, but clearly with regard to minimally

invasive and percutaneous, the technology was new and evolving in the 

mid '90s, true? A. Agreed. Q. After 2005, it became a completely different 

animal than it was back in the mid '90s, than it was after 2005, true? A. 

Agree. Q. And the only way for an individual who would be your age, and 

I use that as kind of a bellwether of what we are talking about timeline

wise, individuals kind of educate themselves through CME classes taught 

by individuals like yourself who had previously educated themselves in a 

similar manner and performed the procedures, true? A. Agreed. Q. 

There's no board certification nor has there ever been, true, that-

ABMS, anyway, for minimally-invasive spine surgery, true? A. Correct. Q. 

There are non-ABMS certifications with regard to minimally-invasive 

spine surgery, true? A. I believe that's correct. Q. Those individual 

physicians become certified in minimally-invasive spine surgery outside 

of the ABMS because one is not offered by the ABMS, true? A. That may 

be one reason. Q. But you are aware there are individuals that are 

certified by non ABMS organizations in minimally-invasive spine surgery, 

true? A. Yes. Q. And that has become, I'm going to use the word 

commonly, accepted in your industry; isn't that true? A. I have a hard 

time agreeing with that statement. It depends on who you are asking as 

to the value that is placed on non ABMS certifications. Q. But you would 

agree, would you not, that the non ABMS certification, let's say as a 

credentialer or a person who evaluates the competence of a doctor, 

would give rise to start to consider its level of competency; would you 

agree with that? A. I would agree with that." 
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LEGAL ANALYSIS AND CONCLUSION 

1. Pursuant ta the Medical Practices Act, N.J.S.A. 45:9-1 ta -19, the Board possesses broad 

authority to regulate the practice of medicine in the state of New Jersey. In re License Issued to 

Zahl, 186 N.J. 341 (2006). Its supervision of the medical field is critical to the State's fulfillment of 

its "paramount obligation to protect the general health of the public." ld. at 352 (citation 

omitted). Companion legislation, entitled the Uniform Enforcement Act, N.J.S.A. 45:1-14 to -27, 

creates uniform standards 'for license revocation, suspension and other disciplinary proceedings" 

by "professional and occupational boards." N.J.S.A. 45:1-14. 

1 a. The OAL Judge recited the law from which the medical board derived its regulatory 

authority, but failed to find that it had violated section 45:1-2.2. (d), of its own code, when 

it suspended Kaul's license on June 13, 2012. The relevant part states: 

'A majority of the voting members of such boards or commissions shall constitute 

a quorum thereof and no action of any such board or commission shall be taken 

except upon the affirmative vote of a majority of the members of the entire board or 

commission.' 

No such quorum existed on June 13, 2012, because the tenures of nine (9) members had 

expired, a fact of which Solomon was aware, or as the fact finder, ought to have been 

aware. The table below lists the sixteen (16) board members, how they voted and 

whether their tenure had expired: 

Name Tenure Vote 

Dr. Stanley Expired Suspend 

Dr. Krauss Active Suspend 

Dr. Rock Active Suspend 

Ms. Criss Expired Suspend 

Dr. Scott Expired Suspend 

Dr. Berkowitz Expired Suspend 

Kevin Walsh Expired Suspend 

Dr. Mendelowitz Expired Suspend 

Dr. Maffei Active Suspend 

Dr. Lomazow Expired Suspend 
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Dr. Ciechanowski Expired Suspend 

Dr. Cheema Expired Suspend 

Ms. DeGregorio Active Not suspend 

Ms. Howard Active Suspend 

Dr. Baker Active Suspend 

Dr. Rajput Active Suspend 

1 b. The one member who voted for non-suspension, Jane DeGregorio, had an active 

tenure. Kaul sent a letter, dated February 6, 2014, to the board, in which he brought their 

attention to aforementioned violation, "I will not be in attendance on February 12th 

2014 for the hearing in front of the body that improperly represents itself to be the 

New Jersey Medical Board because this 'board' as it is currently constituted and 

being the board that illegally suspended my medical license in June 2012 does not 

and did not have the proper authority to take such action." Kaul informed the board 

of his intentions to hold accountable, those who had committed wrongful acts against him, 

"I consider all actions taken against my license since 2012 to be illegal and will 

pursue all options to remedy the damage caused to my reputation and estate." Kaul 

received no response from the board. -Reference: Folder 15 (NPDB)- 140206-Letter

Kaui-NJBME 

2. Solomon inserted his own interpretation of the purpose of the Uniform Enforcement 

Act, with the phrase, "creates uniform standards", in the knowledge that a substantial part 

of Hafner's case, was that Kaul, according to Kaufman and Przybylski, had allegedly 

deviated from the standard of care, in his provision of minimally invasive spine surgery, 

because of his training. However, the evidence proved that Kaul was more qualified than 

Hafner's experts, which meant, therefore, that the standard to which they held Kaul, was 

a standard that neither Kaufman not Przbylski could meet, and there was therefore, 

nothing "uniform" about the enforcement of the statute. An equitable application of the law 

would have resulted in disciplinary actions against Kaufman and Przybylski, but it did not, 

because the case was rooted in political corruption. The purpose of Solomon's "Uniform" 

interpretation was to fabricate the impression that Kaul had been afforded equal 

protection under the law. Nothing however, is further from the truth. 

3. In addition to safeguarding the public from harmful medical practices, the Board upholds the 
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reputation of the profession by punishing those whose conduct "lowers the standing of the 

medical profession in the public's eyes." In re Fanelli License Revocation, 174 N.J. 165, 179 (2002) 

(citation omitted). 

3a. The OAL Judge cited to Fanelli License revocation 174 NJ 165 179 2002, a case that 

shares no factual similarity with the Kaul case. The thrust of the Fanelli case, relates to 

how a physician's non-patient care activities, supposedly reflect on the character required 

to practice medicine. The Kaul case contained no references to non-patient care 

activities, and is thus an application of the wrong law. In Fanelli, the Respondent pled 

guilty in federal court to embezzling money from the pension fund of his multi-physician 

practice. The New Jersey medical board denied Fanelli an opportunity to present 

evidence, as to why no action was warranted against his license, a decision Fanelli 

appealed to the New Jersey Supreme Court, which ordered the board to conduct an 

evidentiary proceeding. In it's opinion, issued on August 13, 2002, the Court, in describing 

the relationship between a physician's non-clinical conduct, and his or her fitness to 

practice medicine, cited to a case from The Supreme Court of Washington, Haley v 

Medical Disciplinary Board. This section of the opinion contained Solomon's "public eyes" 

quote. However, he selectively omitted the preceding text, which if applied to the Kaul v 

Christie physician Defendants, would cause them to be subjected to medical board 

discipline, based on moral turpitude. The pertinent part is: 

"Although there is no caselaw interpreting N.J.S.A. 45:1-21(e), decisions in other 

jurisdictions interpreting similar language in other statutes provide guidance. The 

Supreme Court of Washington in Haley v Medical Disciplinary Board addressed the 

relationship between the practice of medicine and allegedly unprofessional 

conduct. 117 Wash.2d 720, 818 P.2d 1062 (Wash.1991) en bane). The issue in that 

case was whether a doctor's sexual conduct with a patient under his care violated 

a Washington statute providing that "the commission of any act involving moral 

turpitude, dishonesty. or corruption relating to the practice of the person's 

'profession' constitutes unprofessional conduct." Ibid. (quoting Wash. Rev. Code 

section 18.130.108(1) (1990)). In finding that the doctor's actions did relate to the 

practice of medicine, the Court observed that "the conduct must indicate unfitness 

to bear the responsibilities of, and to enjoy the privileges of, the profession." 
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3b. Kaufman and Przybylski, as Solomon could not have but been aware, engaged in a 

protracted period of corruption, dishonesty and perjury, that commenced in approximately 

2008, and continued into May 2013. 

4. Recognizing the specialized expertise of the Board, the Legislature has not defined with 

particularity what acts would constitute unprofessional conduct. In re Polk License Revocation, 90 

N.J. 550, 574 {1982). Rather, substantial deference must be afforded to the Board's expert 

knowledge of what misconduct should constitute unfitness to practice medicine. fL Zahl, supra, 

186 N.J. at 353 (citation omitted) ("Deference is appropriate because of the 'expertise and 

superior knowledge' of agencies in their specialized fields"). 

4a. Solomon, cognizant of the relationship between the New Jersey Legislature and the 

practice of medicine in New Jersey, ignored the fact that it is the same legislature that 

issued Kaul a plenary license to practice medicine and surgery. In Jarrell v Kaul, New 

Jersey Superior Court Judge, Howard Coburn, rendered an opinion on January 25, 2012 

that contradicted Przybylski's opinion that Kaul had deviated from the standard of care 

because of his training and the fact that he did not have hospital privileges. Solomon 

willfully ignored the law, and adopted Przybylski's fraudulent opinion, "The licenses in 

New Jersey, I think the law is well-settled on this, are plenary, and the doctor can 

perform anything that a doctor can do. If while he's performing it he deviates that's 

a separate issue. But the idea that someone can walk in to a court who happens to 

be an orthopedic doctor and a neurological doctor and say, well, he can't do this 

kind of operation because he doesn't have the kind of training that I had, or that the 

hospital insists on, I think is not a standard of medicine at all. The standards of 

medicine are how you practice the medicine, how you do the various steps in 

whatever you're doing"- Reference: Folder 15 (NPDB) -120125-Coburn opinion 

4b. Solomon's application of Polk was erroneous for two reasons: (1) the facts of the Polk 

matter consisted of activity that had no relevance to clinical care. The Polk Respondent, 

an allergist, engaged in improper sexual contact with three teenage patients; (2) 

Solomon's reliance on the Polk Court's finding relating to the 'expertise and superior 

knowledge', is undermined by the evidence that was presented in the Kaul matter, in 

which the education, training and expertise in minimally invasive spine surgery of the 
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medical board's experts, was proved to be inferior to that of Kaul and his experts, 

Kamson and Remley. All three commenced their training years before Kaufman and 

Przybylski. Similarly, the citation to the Zahl case is equally flawed, because in the Zahl 

matter no evidence was produced that proved Zahl's experts had superior knowledge to 

those produced by the Board. 

5. The right to an administrative hearing before any action can be taken that adversely affects a 

physician's medical license has "long been imbedded in our jurisprudence," Fanelli, supra, 174 N.J. 

at 173 (citation omitted), and is expressly guaranteed under the Administrative Procedure Act, 

N.J.S.A. 52:148-11. At such hearing, the Attorney General must prove the elements of the case by 

a preponderance of the substantial credible evidence, which means that more likely than not, the 

charges are true. Polk, supra, 90 N.J. 550. 

5a. Solomon's characterization of the Polk court's standard of proof, as being 

"substantial credible evidence", was not a standard met by the evidence Hafner 

submitted. Although not in evidence at the time Solomon issued his opinion, it did 

subsequently become evident that Kaufman and Przybylski, in concert with other spine 

related physicians, had conspired to have Kaul's license revoked, because in Kaufman's 

words, "That motherfucker Richard Kaul is trying to take over the spine business 

and we are going to put a stop to it" - Reference: Folder 15 (NPDB) - 130923-Letter

Johnson-Gonzalez. Solomon could not have but known about this conspiracy, as he was 

part of it. However, these wider issues aside, Kaufman and Przybylski's testimony was 

impeached on cross-examination, but Solomon omitted any reference to the evidence of 

their dishonesty. 

6. N.J.S.A. 45:1-21, which authorizes the Board to suspend or revoke a physician's license, 

provides, in part: 

A board may refuse to admit a person to an examination or may 
refuse to issue or may suspend or revoke any certificate, 
registration or license issued by the board upon proof that the 
applicant or holder of such certificate, registration or license: 

a. Has obtained a certificate, registration, license or 
authorization to sit for an examination, as the case may 
be, through fraud, deception, or misrepresentation; 
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b. Has engaged in the use or employment of dishonesty, 
fraud, deception, misrepresentation, false promise or false 
pretense; 

c. Has engaged in gross negligence, gross malpractice or 
gross incompetence which damaged or endangered the 
life, health, welfare, safety or property of any person; 

d. Has engaged in repeated acts of negligence, malpractice or 
incompetence; 

e. Has engaged in professional or occupational misconduct as 
may be determined by the board; 

Gross negligence, gross malpractice, or gross incompetence, as those terms are used in the 

licensing act, require something much greater than ordinary negligence, malpractice or 

incompetence in a civil suit for personal injury. 

6a. Solomon cites to section (c) as the prelude to his false legal conclusion, that the care 

Kaul delivered to his patients deviated grossly from the standard of care. Przybylski 

admitted, in the context of questions from Kaul's attorney that highlighted the lack of 

consensus in the management of spinal disorders, that no standards existed as to what 

specific treatments applied to various disorders. This critical admission contradicted 

Przybylski's repeated testimony that the care Kaul delivered, had grossly deviated from 

the standard of care. 

7. In a civil suit for medical malpractice, the injured party must demonstrate that the doctor 

deviated from an accepted practice standard and that such deviation caused harm to the party. 

Germann v. Matriss, 55 N.J. 193 {1970}. However, malpractice alone is not a basis for the Board 

to interfere with a physician's license to practice. Accordingly, an administrative sanction for the 

suspension or revocation of the license must be brought within a statutory basis. State Bd. of 

Med. Exam'rs v. Weiner, 68 N.J. Super. 468, 483 (App. Div. 1961}. 

?a. Solomon cites to the Weiner case for the proposition that the Board's action against 

Kaul required a statutory basis. The Board employed the statutes referenced above in 

the section entitled, STATEMENT OF THE CASE AND PROCEDURAL HISTORY. 

However, the evidence, as presented in the sections entitled, FACTUAL DISCUSSION 
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and FINDINGS OF FACT proves that Kaul did not violate any of the statutes. Central to 

this proof was Przybylski's admission under cross-examination, that no standards 

existed in regards to the treatment algorithms for degenerative spinal disorders. This 

critical admission contradicted his earlier testimony, and proved that he had perjured 

himself in testifying that Kaul deviated from standards, that he knew did not exist. 

Solomon omitted from his opinion the fact that only six (6) of the eleven (11) patients, on 

whose backs Hafner constructed her case, actually testified, but as their clinical notes, 

and the opinions of Kaul's experts prove, their conditions improved after the care they 

received from Kaul. The testimony of the patients, many of whom stood to profit from 

pending lawsuits, was false and contradicted the clinical notes. Hafner advised them that 

their lawsuits would benefit, if Kaul's license were revoked. 

8. Such statutory bases are gross negligence, malpractice, and incompetence, which require a 

showing of misconduct so "egregious" or 'flagrant" as to implicate a much higher magnitude of 

wrongdoing. Polk, supra, 90 N.J. at 565. "Gross neglect" has also been equated with "wanton or 

reckless disregard of the safety of others" or willful misconduct amounting to "heedlessness or 

reckless [ness]." In re Kerlin License Suspension or Revocation, 151 N.J. Super. 179, 185-86 (App. 

Div. 1977) (citations omitted). Therefore, to prove professional misconduct, the Attorney General 

must prove that a physician's act was so egregious as to constitute misconduct in the magnitude 

of gross malpractice. Polk, supra, 90 N.J. at 565; see In re Rodriguera, 93 N.J.A.R.2d (BDS) 33, 

where a medical doctor exposed patients to numerous unnecessary procedures, maintained 

misleading records, and committed forty-two violations of the Medical Practices Act. In 

Rodriguera, the Board appropriately ordered the revocation of the doctor's license, together with 

the payment of penalties and ems 

8a. Solomon characterizes the statutory terms, with interpretations from cases that have 

no factual similarity to the evidence that was presented in Kaul's case. In Polk the 

physician was alleged to have sexually abused five (5) juvenile female patients. In Kerlin 

a veterinarian's office was alleged to have denied care to a sick kitten, because the 

owner was unable to pay. The kitten subsequently died, and the veterinarian board 

found that the vet was "grossly neglectful", a decision that was overturned by the 

Appellate Division. The Court's decision to reverse was based partly on the testimony of 

other witnesses, to whose pets the vet had provided emergency care without payment. 
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This is analogous to the testimony provided by Kaul's patients, DH, KD and TaZ, who 

had no motive to lie, unlike Hafner's witnesses, and who testified that the care they 

received from Kaul, had improved their lives. Solomon minimized the importance of this 

testimony, and in fact when Kaul indicated that he intended on calling more patients to 

testify, Solomon stated that it would be repetitious. His true purpose was to prevent Kaul 

from having evidence entered onto the record, that contradicted that of Hafner's 

witnesses, and that might have caused a reversal of his decision, if Kaul had appealed 

the matter, citing to the Kerlin case. The Kerlin Court, in trying to provide a more 

objective analysis of the terms "gross neglect" and "gross malpractice", delegated this 

task to the Board, which in the Kaul matter, meant that Hafner's experts, Kaufman and 

Przybylski, opined how far from the standard of care Kaul had deviated. The problem 

with their testimony was Przybylski's admission that no standard existed, which meant 

that the deviations alleged by Przybylski, were not founded on a standard. In this same 

vein of conflicted testimony, was the fact that both Kaufman and Przybylski were local 

market competitors of Kaul, and subsequent to the conclusion of the proceedings, 

evidence was submitted on August 8, 2017 in Kaul v Christie, in the form of an affidavit 

from John Zerbini, an individual who had been a patient of Kaul's from 2010 to 2011, but 

then came under the care of Kaufman. Zerbini's statement is proof that Kaufman, along 

with Hafner and a group of doctors were conspiring to have Kaul's license revoked. In 

September 2013, Kaul also became aware of an incident in which one of his patients, on 

whom Kaufman performed discography in 2010, was told by Kaufman, "That 

motherfucker Richard Kaul is trying to take over the spine business, and we are 

going to put a stop to it." - Reference: Folder 15 (NPDB) - 130923-Letter-Johnson

Gonzalez 

The patient sent a letter, dated September 23, 2013, to the president of the hospital at 

which the incident occurred. Neither Kaufman, nor Przybylski were impartial or 

independent experts, which explains why they characterized every aspect of the care 

Kaul delivered as having "grossly deviated". The Kerlin Court alludes to the board's role, 

or in the Kaul case, the experts role, in labeling the care, but state, "been left to the 

judgment of the Board, subject, of course, to judicial review." 

8b. Solomon references the supposed proof that Hafner was required to produce in order 

to demonstrate that Kaul had violated the statutes upon which she had advanced her case. 

Solomon, being part of the conspiracy alleged in Kaul v Christie, could not have but known 

that the Kaufman and Przybylski were false witnesses. This was proven on their cross 
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examinations, and was further evidenced when, after the conclusion of the OAL 

proceedings, they withdrew as plaintiffs experts in all cases against Kaul. The proofs they 

submitted were shown to be contradictory, and did not outweigh the evidence produced by 

Kaul's witnesses, who provided testimony that was consistent from direct to cross to re

direct to re-cross. Kaul's witnesses had observed him operating, while Kaufman admitted 

that he had never observed Kaul working, and similarly Przybylski had never witnessed 

Kaul operating. It should be noted that in April 2012, when Kaul was informed of the 

complaint, he suggested to Hafner that he be independently monitored, in order that his 

skills and knowledge be observed. Hafner rejected this common sense request. 

8c. Solomon cites to In re Rodriguera, in support of his proof proposition. However, the 

facts of this case share no common ground with the properly found facts of the Kaul case, 

in which the medical records were proven to be accurate indicators of the care that Kaul 

had delivered to his patients. For example, Hafner's witness, patient GH, who improved 

after Kaul performed a minimally invasive spinal fusion, testified that his pain decreased 

from 9/10 to 4/10. This correlated with the clinical notes. Similarly, patient LM, who 

underwent a successful cervical decompression, testified that the case went well, as Kaul 

had indicated it would. Her testimony was consistent with the clinical notes. Patient JJ 

testified that he returned to work two weeks after Kaul had performed a spinal fusion, and 

this detail correlated with the clinical notes. Kaul's clinical notes were truthful, and Hafner 

produced no evidence to the contrary. The diagnostic and therapeutic procedures that Kaul 

performed were considered by Kaul's experts to be medically indicated, and based on the 

clinical evidence. All of the patients improved, as evidenced by the clinical notes. In fact, 

Kaul obtained surveillance on two of the patients used by Hafner that showed them 

engaging in activity, which they claimed Kaul's surgery had prevented them from doing so. 

One was seen vigorously working out in a gym and carrying large computers, while the 

other was witnessed sweeping the lawn and carrying large laundry bags. 

9. It is difficult to precisely define "gross negligence" because of the absence of guidelines to assist 

"in marking out the division between ordinary and gross negligence on the scale of ascending or 

descending degrees of care." Kerlin supra, 151 N.J. Super. at 186 (citation omitted). It is not 

enough to show a simple deviation from accepted medical standards, even if it produced a 

significant untoward result. Ultimately, the term refers to conduct beyond ordinary neglect or 

malpractice, "how far beyond [being] left to the judgment of the Board, subject, of course, to 
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judicial review." Ibid. 

9a. The point asserted in 8a is reasserted in response to point 9. 

10. A person who violates Jaws governing the practice of medicine and/or surgery in New Jersey 

may be sanctioned, assessed a civil penalty "of not more than $10,000 for the first violation and 

not more than $20,000 for the second and each subsequent violation," N.J.S.A. 45:1-25{a); may be 

submitted to supervision, monitoring or limitation on his or her practice as the Board may 

determine is necessary, N.J.S.A. 45:1-22{h); and may be ordered to pay costs incurred by the State, 

such as costs of investigation, expert witness fees and costs, attorney fees and costs, and 

transcript costs, N.J.S.A. 45:1-25(d). 

1 Oa. Although not part of the trial transcript, Kaul sent letters to Solomon, Christie and the 

medical board, alerting them to the fact that there had been tampering with evidence, for 

which Kaul requested an investigation. His pleas were ignored and the board adopted 

Solomon's fraudulent opinion, and imposed monetary penalties, that had no truthful basis 

in fact or law. 

11. Based upon the facts adduced and the legal principles cited above, respondent performed spinal 

surgeries for which he was not adequately educated and trained. His surgeries were done posteriorly 

through incision, implanting hardware, such as screws, rods, and purported structural support 

devices. This was far beyond his training as an anesthesiologist, who was allowed to perform 

needle-based procedures for pain management, such as epidural and facet injections for the 

alleviation of pain or discograms for the purpose of diagnostic testing. There was nothing in his 

education or training that provided him with the experience necessary to perform spinal surgeries, 

either minimally invasive or open. In fact, the first time he ever inserted a pedicle screw on a live 

patient was at a surgery center when he was on his own. There was no one to monitor the surgery or 

assess his skill level. Nor had he previously performed fusions under the critical eye of a monitor. 

Clearly none of his CME courses provided the experience he needed, most of which, if "hands-on" 

training were provided, was done on cadavers, not live patients. 

11a. The 'facts' found by Solomon, as detailed in the section entitled, 'FINDINGS OF 

FACT', did not accurately or honestly reflect the trial evidence, and the relationship 

between the two was polluted with evidential omissions, misrepresentations, 
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mischaracterizations and witness perjury. Solomon's misconduct was criminal, in both 

motive and means. The case law to which Solomon cited, shared no factual similarity with 

the facts of Kaul's case, and therefore his legal conclusions were grossly erroneous, based 

on false fact i.e. lies, and the application of inapplicable case law. Based on the facts as 

detailed in 'FINDINGS OF FACT', to which the case law cited by Solomon would be 

applicable, the correct legal conclusions are: 

(a) Respondent performed spinal surgeries for which he was adequately educated and 
trained. 

(b) Respondent's twenty-four (24) years of post-graduate training in general surgery, 

anesthesiology, interventional pain and minimally invasive spine surgery, qualified him to 

perform minimally invasive spine surgery, in which he successfully inserted interbody 

devices, pedicle screws, connecting rods and trans-facet screws. From 2002 to 2012 he 

became educated and trained in these techniques by taking eighty hands-on cadaver 

training courses, fellowships and performing eight hundred minimally invasive spine cases, 

with good to very good outcomes in 90-95% of cases, with a 0.1% complication rate. The 

Respondent was noted by Drs. Remley and Kamson, to be a competent and skilled 

practitioner. 

(c) The Respondents education, training and experience in general surgical technique, 

Fluoroscopic Guidance and Interpretation (FGI), and minimally invasive spine surgery 

equipped him with the knowledge and skills to successfully perform spinal decompressions 

and fusions. 

(d) The Respondent was credentialed by at least six (6) surgical facilities that permitted 

him to perform minimally invasive spine surgery, and based upon his qualifications, 

education, training and letters of recommendation from colleagues who had witnessed him 

working, the credentials committees did not require him to have a monitor. 

12. One such example, and most certainly not by way of limitation, of his gross negligence and 

incompetence was his treatment of patient T.Z., a forty-year-old woman who was so traumatized 

by his surgery that she has been essentially relegated to a recliner. In her instance, respondent 

improperly inserted pedicle screws directly into her spinal canal, which not only caused her extreme 

pain and other maladies from which she still suffers, but also necessitated a revision surgery by an 

orthopedic surgeon to undo his neglect. The surgeon found that the right and left L-3 screws were 
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in the canal and that the right S-1 screw was grossly rna/positioned and in the canal. When he 

removed the right S-1 screw, nerve function immediately returned to the patient's leg. The 

revisionist surgeon's post-operative diagnosis included the malposition of hardware and painful 

hardware, and bilateral lower extremity radiculopathy. Of the five screws respondent inserted, 

only one was positioned correctly. This speaks volumes about respondent's incompetency and lack 

of training. 

12a. Both Solomon and Przybylski ignored the radiological evidence submitted by Kaul, 

and the opinion of Kaul's expert, Kamson, that found respectively that Kaul had placed the 

screws properly, and his care of T.Z. had complied with the standard of care. In fact, the 

clinical record indicates that on November 2, 2011, the patient was evaluated post

operatively by Dr. Nasr Shahid, who noted that she was improving. Solomon also omitted 

the fact that the orthopedic surgeon admitted that if intra-operative neurophysiological 

monitoring was normal, which it was in T.Z's case, then it indicated that the screws had 

been placed properly. However, of equal significance is the fact that the patient was 

evaluated post-operatively at Pocono Hospital, and was not found to have misplaced 

screws, or referred for surgery. The orthopedic surgeon did not present any objective 

radiological evidence, that corroborated his supposed intra-operative findings, and in fact 

the clinical evidence from Kaul, Pocono Hospital and Shahid, contradicted his findings. The 

orthopedic surgeon presented no films from his surgery that confirmed the alleged mal

position of the screws. Solomon characterizes the case of TZ as that which, "speaks 

volumes", and it does, but it speaks volumes as to the criminal culpability of Solomon, who, 

as is evident from the FINDINGS OF FACT omitted, misrepresented and mischaracterized 

evidence, and permitted Przybylski's perjury. 

13. Respondent's negligence far exceeded ordinary negligence. His lack of education and training 

precluded him from even attempting spinal surgery in any form, whether it is called minimally 

invasive or open. This was not the case of a trained and certified spinal surgeon who may have 

been careless in a given instance, giving rise to ordinary negligence. This was about a doctor who 

operated on patients without sufficient training, skills and competence. I, therefore, CONCLUDE 

that respondent engaged in gross negligence, gross malpractice and gross incompetence, which 

damaged or endangered the life, health, welfare, safety or property of his patients, in violation of 

N.J.S.A. 45:1-21(c). 
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13a. Solomon's recitation of the trial record was deceitful in nature, and involved --

omissions, misrepresentations and mischaracterizations, and a willful ignorance of New 

Jersey law, that he knew permitted Kaul to practice both medicine and surgery, under the 

authority of his license. Solomon knew that Przybylski repeatedly perjured himself, when 

he claimed that Kaul had grossly deviated from the standard of care because he did not 

have hospital privileges, had not undergone neurosurgical training or possessed board 

certification in orthopedics or neurosurgery. Solomon knew that these are not medical 

standards. Solomon knew that Przybylki's assertions of Kaul's care having deviated from 

the standard of care were undermined, when he admitted that no standards existed with 

regards to the treatment of spinal disorders. Solomon knew, but ignored the testimony of 

Kaul's experts that confirmed that the care Kaul delivered to his patients did not deviate 

from the standard of care. 

13b. Respondent was not negligent to any degree, was properly educated and trained to 

perform minimally invasive spine surgery, and had successfully performed eight hundred 

(800) cases, between 2002 to 2012, with good to very good outcomes in 90-95% of cases, 

and a 0.1% complication rate. The Respondent's education and training in minimally 

invasive spine surgery was superior to that of Hafner's experts Kaul commenced his 

training in 2002, while Przybylski commenced in 2005. The Respondent had been 

observed operating by Drs. Kamson, Katz and Remley, all of who testified positively about 

Kaul's surgical skills. Przybylski admitted that he received his training through CME 

courses, in the same manner as Kaul, but yet criticized Kaul for being untrained. 

Przybylski, unlike Kamson, Katz and Remley, had never witnessed Kaul operating. 

Solomon's conclusion is willfully wrong, does not reflect the evidence, and is now readily 

understood in the context of the claims of Kaul v Christie. Kaul did not engage in gross 

negligence, gross malpractice and gross incompetence, nor did he endanger the life, 

health, welfare, safety or property of his patients. Kaul did not violate N.J.S.A. 45:1-21 (c). 

14. Respondent argued that there were no standards in place governing minimally invasive surgery 

and, therefore, he could not have deviated from such standards. This argument is without merit. At 

a fundamental/eve/, all physicians, including respondent, are required to exercise "the degree of 

care, knowledge and skill ordinarily possessed and exercised in similar situations by the average 

member of the profession practicing in his field." Schueler v. Strelinger, 43 N.J. 330, 344 (1964}. Dr. 

Przybylski opined as to the standard of care applicable to the practice of minimally invasive spinal 
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surgery and respondent's deviation from that standard, relying upon the set of guidelines 

contained in the compendium of articles and his own professional training and experience. The 

combination of his expert testimony and the documentary evidence is sufficient to identify the 

standard of care applicable to the treatment rendered by respondent. 

14a. Solomon's assertion that Kaul's argument pertaining to Przybylski's admission that 

no standard existed regarding the medical and surgical management of degenerative 

spinal disorders, was "without merit", is itself meritless. The entirety of Przybylski's 

testimony was that Kaul had grossly deviated from a standard of care, in his diagnosis 

and management of patients with spinal pain. It was on this argument that Hafner 

advanced her case, a case that had its roots in political corruption and professional 

jealousy. If Przybylski had been honest at the commencement of the proceedings, and 

advised Hafner that there were no accepted standards for the management of spinal pain, 

and in fact there was an enormous amount of controversy and difference of opinion, then 

Hafner would have had no case. The no standard admission, therefore, went to the crux 

of Hafner's case, a crux that was thoroughly dismantled by Kaul, the dismantling of which 

exposed Przybylski's protracted perjury. The fact that Solomon opined it was "without 

merit", is irrefutable evidence of his prejudiced state of mind, and his obvious disregard 

for the facts and law of the case. His citation to the Scheuler case is nothing more than an 

attempt to fabricate a basis for his decision. Hafner's case against Kaul was not about his 

fundamental ability to practice medicine, but about his qualifications to perform minimally 

invasive spine surgery and his performance of spinal procedures. This was the case for 

which Przybylski and Kaufman provided expert testimony, a case that was defeated and 

proven to be a fraud, with Przybylski's no standard admission. Neither Hafner, nor 

Przybylski, made the "fundamental level" argument, an expression which Solomon 

erroneously interpreted with reference to the Schueler case. Had Hafner made this 

argument, then Kaul would have advanced a counter argument, but the fact that it was 

made post-trial by Solomon, is consistent with his role as Hafner's co-counsel. Putting 

Solomon's willful misconduct aside, the fact is that Kaul did, as confirmed by Kamson and 

Remley, exercise "the degree of care, knowledge and skill ordinarily possessed and 

exercised in similar situations by the average member of the profession practicing in the 

field". Solomon concludes this paragraph with a statement that contradicts Przybylski's no 

standard admission, and a statement that has no scientific support. Guidelines and 

options are not standards, and cannot be made into standards, least of all by a corrupt 

299 

Case 2:16-cv-02364-KM-SCM   Document 225-2   Filed 01/17/18   Page 99 of 122 PageID: 5247



New Jersey administrative law judge. The fact that Solomon tried to convert them into 

standards is further evidence of his prejudiced state of mind. 

15. Petitioner's specific allegations included respondent's deviation from the standard of care by 

improperly placing screws during spinal fusions, placing allograph bone in patients who smoked, 

performing multi-level fusions in a patient with degenerative disease, performing a staged fusion, 

improperly diagnosing various patients, improperly using and placing OptiMesh, and failing to 

obtain proper patient consent. The standard of care for each of these allegations can be broadly 

articulated as "the degree of care, knowledge and skill ordinarily possessed and exercised in 

similar situations by the average member of the profession practicing in his field." Ibid. 

Accordingly, the argument that no standard governs the practice of minimally invasive spinal 

surgery is rejected. Instead, Dr. Przybylski's testimony on the standard of care applicable to these 

allegations must be considered in its entirety and weighed against any contrary testimony from 

respondent or his experts (their testimony, as discussed above, was given little, if any, weight) to 

determine what degree of care, knowledge and skill is ordinarily possessed and exercised by the 

average member of the profession performing these procedures. 

15a. The rate of improper placement of pedicle screws is reported in the medical literature 

as anywhere from twenty (20) to forty (40) percent, with some studies quoting rates as 

high as seventy (70) percent. It is not a deviation from the standard of care, but an 

accepted complication of the procedure. Przybylsi knew this fact, but perjured himself 

when he stated it was a gross deviation. Similarly the use of allograft in smokers is not a 

gross deviation, but an accepted technique, that Kaul's experts found did not deviate from 

the standard of care. Performing multi-level fusions is a widely implemented technique, 

and Przybylksi knew this, but perjured himself when he testified it was a gross deviation. 

His perjury was exposed with his no standard admission. Performing staged fusions is an 

accepted technique, as testified to by Kaul's experts. Kaul did not improperly diagnose 

any patients. The clinical notes evidence the diagnostic information he used, and his 

rationale for arriving at a differential diagnosis. Of note is the fact that Przybylski admitted 

the complexity and challenges of identifying the cause of an individual's spinal pain. Kaul, 

as testified to by his experts, both of whom had observed him working, properly used the 

Optimesh device in the performance of minimally invasive spinal fusions. 
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15b. Kaul obtained signed consents from every patient, copies of which were submitted 

into evidence. The signed consent form for patient GH was submitted on October 15, 

2013, with an affidavit from Kaul's director of nursing, Kathleen LaCouture, that confirmed 

the document had previously been sent to Hafner. Solomon's dishonest recitation of the 

record was further evidence of his criminally minded complicity in the racket, described in 

Kaul v Christie, to revoke Kaul's license. 

15c. Solomon, in his misguided efforts to mitigate the fatal blow that Przybylski's no 

standard admission had on Hafner's case, inserted verbiage from the Scheuler case, that 

he attempted to make equivalent to Przybylski's fictitious standard of care, "The standard 

of care for each of these allegations can be broadly articulated as". Solomon provides no 

authority, rationale or linguistic interpretation to support his obvious efforts to buttress his 

co-counsel's case. Przybylski's standard of care related specifically to the diagnosis and 

management of spinal pain, using minimally invasive spine surgery, and interventional 

spinal procedures, and erroneously to Kaul's education and training. Neither Przybylski, 

nor Hafner employed the verbiage of the Scheuler case, which they would have done, if 

their case had been brought on that standard. However, it was not, which is why the 

phrase was not employed, but even accepting Solomon's post-hoc theory, the evidence 

proved that Kaul had actually exceeded, "the degree of care, knowledge and skill 

ordinarily possessed and exercised in similar situations by the average member of the 

profession practicing in his field." Both Drs Kamson and Remley, who witnessed Kaul 

operating, expressed positive opinions about his skills and knowledge, while Dr. Katz, a 

fellowship trained orthopedic spine surgeon, admitted that Kaul had trained him in the 

technique of minimally invasive spine surgery. Similarly, neither Kaufman, nor Przybylski, 

both local market competitors of Kaul, had witnessed Kaul operating, although both, no 

doubt, had viewed the You Tube videos of him performing minimally invasive spine 

surgeries. 

15d. Solomon's concluding statement that a consideration of Przybylski's testimony "in its 

entirety" would somehow overcome the irrefutable fact of his no standard admission, and 

that therefore his opinion would more readily answer the question of whether Kaul 

deviated from the Scheuler standards, is, to use Solomon's words, meritless, and 

completely meaningless. For the statement to make sense, Solomon would have had to 

identify something in the entirety of Przybylski's testimony that indicated his testimony 

was based on the Scheuler standard. Hafner never raised this standard at any point in the 

litigation, nor did Przybylski ever reference it and had it been raised, Kaul would have 
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responded. Solomon would not have introduced the Scheuler standards, if Przybylski's no 

standard admission had not materialized. Another example of Solomon's gross judicial 

misconduct. 

16. For the same reasons, I CONCLUDE that respondent engaged in repeated acts of negligence, 

malpractice or incompetence, in violation of N.J.S.A. 45:1-21(d). Several of the patients who 

testified told of their experiences following respondent's surgeries. Many had to undergo a 

revision surgery to relieve their suffering and to correct, if possible, the damage caused by 

respondent. 

16a. Solomon's conclusion was based on the testimony of two physicians, Kaufman and 

Przybylski, who have both been shown to have provided knowingly fraudulent testimony. 

Przybylski impeached himself, with his no standard admission, and Kaufman's central 

role in the conspiracy that caused the revocation of Kaul's license, is detailed in the 

Zerbini affidavit, filed on August 10, 2017, in Kaul v Christie. All of the patients who 

testified against Kaul improved after their procedures, as evidenced in the clinical notes, 

but they were recruited by Hafner, who told them it would help their malpractice cases if 

they testified against Kaul. The following are excerpts from the clinical notes of the six (6) 

patients that testified against Kaul. These are the same notes upon which Przybylski and 

Kaufman based their opinions, upon which Solomon based his findings of fact and 

conclusions of law: 

(a) LM - June 5, 2012 - "The patient has made excellent progress in the post

surgical phase. The following treatment plan is therefore recommended: (1) 

The patient will commence physical therapy three times a week for the next 

four weeks. (2) The patient will obtain x-rays of the lumbosacral spine, 

flexion and extension, AP and lateral. (3) The patient will return to the clinic 

in 3 months time" 

(b) GH - March 26, 2012 - "The patient comes in today after having last been 

seen on 01/17/2012 at which time the patient was recommended to 

commence physical therapy, obtain x-rays of the lumbosacral spine, and 

follow-up in three months time. The patient comes back today and is ~ 

verv well with significant improvement in the symptomatology in the lower 

back and legs." 

(c) SS- January 24, 2012- "The patient is doing adequately in the postsurgical 

phase. The following treatment plan is recommended: (1) The patient will 

continue with a home exercise program. (2) The patient will return to the 
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clinic in four weeks time. (3) The patient will continue on medications at the 

current dosing and prescribing regimen." 

(d) TZ- November 2, 2011 - "Overall the pain is now 6 on scale of 0 to 10. There 

is some partial improvement but still she is coming out of the surgery." 

(e) JZ - May 10, 2011 - "The patient comes in today after having undergone 

insertion of spinal cord stimulator trial approximately four days ago. The 

patient comes back today stating that there has been an 80% to 90% 

improvement in his pain subsequently to insertion of the spinal cord 

stimulator trial. The patient is extremely happy with the outcome of the trial 

and wishes to proceed with insertion of the permanent stimulator. The 

patient notes that there has been an 80% to 90% reduction of pain in his 

thoracic and upper back region and has noted improvement in his activity 

and sleep level." 

(f) JJ - November 7, 2005- "The patient was seen today after having been seen 

approximately 2 weeks ago. The patient is doing verv well with regard to his 

back and leg pain. He is improving, is back to work, and is very happy with 

the outcome of the surgery." 

17. I also CONCLUDE that respondent engaged in dishonesty, fraud, deception, misrepresentation, 

false promise or false pretense, in violation of N.J.S.A. 45:1-21, which provides, in part: 

A board may refuse to admit a person to an examination or may 
refuse to issue or may suspend or revoke any certificate, 
registration or license issued by the board upon proof that the 
applicant or holder of such certificate, registration or license: 

b. Has engaged in the use or employment of dishonesty, 
fraud, deception, misrepresentation, false promise or false 
pretense. 

18. On his website, respondent claimed that he was a minimally invasive spine specialist (P-119 at 

NJSR001), clearly implying that he had the necessary skills and training to perform minimally 

invasive spinal surgeries. His website also represented that a small incision was made at the 

surgical point (/d. at NJSR003 and NJSROOS), and that his medical training was "as extensive as it 

is impressive" (/d. at NJSR0036). He also reiterated his skills when he personally met with patients. 

For the reasons expressed above, these representations proved to be false. Not only did he 

misrepresent his skill level, but when he met with some of his patients, T.Z. for example and 
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others, he also misrepresented the extent and breadth of the surgery. For example, he told T.Z. 

that he was going to insert two screws (which he was unqualified to do}, and that the surgery 

itself would be of a short duration. Instead, he inserted five screws during a surgery that lasted 

several hours, leaving her with a scar that measured about eight inches. He also told her that her 

recuperative period would be short, only a few days, which would have complied with the express 

statements made by T.Z. prior to surgery where she expected a minimal procedure followed by a 

short recuperative period, and nothing more. Instead, the surgery far exceeded her expectations, 

her understanding and the limitations she expressly stated. 

18a. Solomon's conclusion that Kaul violated section (b) of N.J.S.A. 45:1-21 is itself a 

fraud, and one that is consistent with his pattern of gross judicial misconduct, which 

includes 250 evidential omissions, misrepresentations, mischaracterizations and 

facilitation of Przybylski perjury. The testimonial evidence from Drs. Kamson, Remley, 

Katz and Kaufman, along with the credentials, certificates and diplomas entered into 

evidence by Kaul, prove that he was qualified to perform minimally invasive spine 

surgery, and therefore the representations on his website were truthful. Kaul did NOT 

engage in dishonesty, fraud, deception, misrepresentation, false promise or false 

pretense- Reference -11 161a + 11 306b(aa) + 11 307z + 11 307aa + 11 307vv. 

18b. Solomon's statement, "He also reiterated his skills when he personally met with 

patients." is not evidentially supported, and is in fact contradicted by the testimony of 

patient TZ, "Q. While you were in the initial consultation with Dr. Kaul, did he ever 

discuss with you his training or experience to perform either the testing or any kind 

of surgery? A. Not that I can remember, no."- Reference -11 221 a. 

18c. Solomon's statement, "For the reasons expressed above, these representations 

proved to be false." is contradicted by the evidence. Kaul made no false representations 

to any patient, and in fact patient KD, on cross examination testified, "Q. Did Dr. Kaul tell 

you anything about his training or education to do the spinal fusion surgery? A. 

Yes, I actually discussed with some interest the training he had in a South Korea, 

because at the time I was married to a lady from China with North Korean parents, 

and just the mere fact he went to South Korea to learn the basic procedure 

interested me. He mentioned a few other places. Actually when I had it done he 

actually mentioned teaching what he learned to other physicians. THE COURT: 
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Doing what? THE WITNESS: Minimally invasive procedures to other doctors in 

seminars. Q. Did he tell you that the course he took in South Korea was for two 

weeks? A. I don't recall the time-line, it was a matter of weeks. Q. Did he talk to you 

about whether he had hospital privileges or not? A. I never asked him, my 

procedure was done in a same day surgical center." -Reference- ,-r 298b 

18d. Solomon's statement, "Not only did he misrepresent his skill level" is 

contradicted by the evidence. Kaul testified that he referred patients to his website, in 

order that they could view his qualifications, "Q. Dr. Kaul, isn't it in fact correct or 

true that in your normal course of practice when you were seeing patients that 

you would direct them to your Website to review your CV and your training and 

your certificates on that Website? A. Yes."- Reference- ,-r 350a. 

18e. Solomon's statement, "T.Z. for example and others, he also misrepresented the 

extent and breadth of the surgery" is contradicted by the evidence. The clinical note 

and the consent form indicated exactly what procedure would be performed, "The 

patient was advised risks and benefits associated with the surgery which were 

described as including, but not limited to infection, nerve damage, bleeding, 

paralysis, failure to get better, possibility of getting worse, dural tears, headaches, 

and possibly death." - Reference - ,-r 223a 

18f. Solomon's statement, "that the surgery itself would be of a short duration" had no 

evidential support in the clinical record - Reference - ,-r 225a 

18g. Solomon's statement, "Instead, the surgery far exceeded her expectations, her 

understanding and the limitations she expressly stated", has no evidential support. The 

patient testified that she allegedly stated, "I wouldn't have agreed to any big surgeries, 

you know." This statement, if taken as true, is not an express statement. An express 

statement would have been, "I told him I didn't want a big surgery". The purpose of 

highlighting this grammatical difference, is to show the devious manner in which Solomon 

misrepresented the trial record, in order to pervert its meaning to fit Hafner's fraudulent 

narrative. This pattern of deceit pollutes the entire opinion. -Reference- ,-r 223a. 

19. I also CONCLUDE that respondent failed to maintain medical malpractice insurance insuring 

spinal surgeries and/or a letter of credit, in violation of N.J.S.A~ 45:9- 19.7 and/or N.J.A.C. 13:35-

6.18{b) and (d). N.J.S.A. 45:9-19. 7(a) specifically requires a physician to list on the license renewal 
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form, among other information the name and address of the practitioner's medical malpractice 

insurer. In addition N.J.A.C. 13:35- 6.18(b) specifically provides that: 

[a] II physicians and podiatrists licensed to practice in this State who 
maintain a professional practice and have responsibility for patient care 
shall be covered by medical malpractice insurance or, if medical 
malpractice insurance is not available, shall secure and maintain a letter of 
credit at least in the sum of$ 500,000 or more. 

Furthermore, N.J.A.C. 13:35-6.18(d) requires that physicians "who are not covered by medical 

malpractice insurance shall present to the Board a true copy of the letter of credit required 

pursuant to (b) above." A "letter of credit" is a 

a non-assignable, non-transferable, unexpired, continuous irrevocable 
obligation, liability bond or other instrument issued by a bank or saving 
association authorized to do business in this State, payable to the 
physician or podiatrist as the beneficiary within 30 days after a demand for 
payment and the presentation of a final judgment or settlement in a 
medical malpractice action. 

[N.J.A.C. 13:35-6.18(a).] 

At no time during these proceedings did respondent ever present a letter of credit that had been 

presented to and approved by the Board. His mere assertion that he maintained such letter of 

credit, without corroborative proof, was not considered. 

In addition his failure to maintain liability insurance coverage or a letter of credit in accordance 

with the above statutes and regulations constituted professional misconduct within the meaning 

of N.J.S.A. 45:1-21(e). N.J.A.C.13:35-6.18(e). 

19a. Solomon's misleading conclusion, willfully ignored the fact that Kaul had insurance 

coverage for spinal surgery from 2007 to 2012. These policies were entered into 

evidence, and were known to Solomon. Kaul indicated in his post-trial submission brief 

that between 2005 to 2007 he was in possession of liquid assets in the amount of 

$500,000 and an insurance policy. Kaul did not violate any of the aforementioned statutes 

-Reference- ,-r 344a. 

20. I also CONCLUDE that respondent failed to obtain hospital privileges or alternative privileges, 
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in violation of N.J.A.C. 13:35-4A.6, which provides in part: 

(a) A practitioner who performs surgery (other than minor 
surgery) or special procedures in an office shall be privileged to 
perform that surgery or special procedure by a hospital. If a 
practitioner is not privileged but wishes to perform surgery or 
special procedures in an office, the practitioner shall apply to the 
Board pursuant to N.J.A.C. 13:35-4A.12 to seek Board-approved 
privileging. 

(b) Before any practitioner may perform surgery (other than 
minor surgery}, or special procedures, the practitioner shall have: 

1. A written transfer agreement with a licensed hospital 
with acute care capabilities which can be reached within 20 
minutes during all hours in which surgery or special 
procedures are performed in the office, if the hospital 
where the practitioner is privileged is not reachable within 
20 minutes or if the practitioner is privileged by the Board; 
and 

2. A written policy for handling emergency transport to 
a hospital at which the practitioner is privileged through 9-
1-1 call or a written transfer agreement with a licensed 
ambulance service which assures immediate transport of 
patients experiencing complications to the hospital which 
the practitioner has established a transfer agreement. The 
written transfer agreement shall be posted in the office and 
all health care personnel in the office shall specifically be 
informed of the procedure to be followed. 

In order to determine whether respondent was required to have hospital privileges or Board

approved privileges, it is necessary to define certain terms contained in the above regulation. 

Firstly, the term "surgery" is defined as a 

manual or operative procedure, including the use of lasers, 
performed upon the body for the purpose of preserving health 
diagnosing or treating disease, repairing injury, correcting 
deformity or defects, prolonging life or relieving suffering. Surgery 
includes, but is not limited to: incision or curettage of tissue or an 
organ; suture or other repair of tissue or an organ; a closed or open 
reduction of a fracture or extraction of tissue from the uterus. 

[N.J.A.C. 13:35-4A.3.} 
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It was clear from the proofs presented that respondent engaged in the use of manual or operative 

procedures upon the body in the performance of minimally invasive surgeries, which included 

incisions (ranging up to eight inches in size). 

Next, the term "special procedure_'' as contained in N.J.A.C. 13:35-4A.6, is defined as "patient 

care which requires anesthesia services because it involves entering the body with instruments in 

a potentially painful manner, or requires the patient to be immobile, for a diagnostic or 

therapeutic procedure. Examples of special procedures include . .. utilizing conscious sedation or 

general anesthesia." N.J.A.C. 13:35-4A.3. "Anesthesia services" are the " ... administration of 

any anesthetic agent with the purpose of creating conscious sedation_ regional anesthesia or 

general anesthesia." Ibid. 

Therefore, it was clear from the proofs presented that respondent, through another 

anesthesiologist, utilized anesthesia in the performance of minimally invasive techniques for 

which he was required to have either hospital privileges or Board- approved privileges. He had 

neither. While he and his witnesses claimed that the application for privileges on the Board's 

website was somewhat confusing, the regulations were clear in requiring privileges for what 

respondent intended to perform at his one-room surgical center. He failed to present any proofs 

that he had such privileges. I, therefore, CONCLUDE that respondent failed to obtain hospital 

privileges or Board-approved privileges, in violation of N.J.A.C. 13:35-4A.6. 

20a. Solomon's rationale and conclusion that Kaul required alternative privileges to 

perform minimally invasive spine surgery finds no foundation in the evidence presented, 

and is a deceitful interpretation of the regulation and appendices. Kaul produced four (4) 

witnesses who testified as follows: 

(a) Jeffrey Randolph, Esq - Kaul did not require alternative privileges because the 

regulation appendix, Table of Specialties, did not include minimally invasive spine 

surgery amongst its eighty-eight (88) plus list of procedures. 

(b) Joan Balducci, RN, Surgical Center Consultant - Kaul did not require alternative 

privileges because the regulation appendix, Table of Specialties, did not include 

minimally invasive spine surgery amongst its eighty-eight (88) plus list of 

procedures. Additionally, he did not require alternative privileges for anesthesia, 

because he did not provide anesthetic services, as they were provided by an 
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independent anesthesiologist, who did possess alternative privileges 

(c) Kevin Earle, Ex Executive Director of the Medical Board + Surgical Center 

Administrator - Engaged in multiple communications with Judith Gleason, in order 

to ascertain whether Kaul required alternative privileges, but was never received 

yes or no answer. 

(d) Judith Gleason, Esq, Alternative Privileges Director - Engaged in multiple 

communications with Kevin Earle, but never provided him with a yes or no answer, 

as to whether or not Kaul required alternative privileges. 

20b. Kaul had a signed transfer agreement with Chilton Memorial Hospital, which was 

within a five-mile radius. There was a written policy for emergency transfer to the hospital. 

Solomon's sole reliance on the text of N.J.A.C. 13:35-4A.3, ignores the evidence that was 

presented by Randolph, Balducci, Earle and Gleason, all experts in healthcare 

compliance, who focused on the regulation appendix, Table of Specialties, in order to 

ascertain whether Kaul required alternative privileges. All of these witnesses used the text 

of the regulation as the starting point to confirm that surgeries required alternative 

privileges, but not all surgeries, only those on the Table of Specialties. No witness 

testified that they based their decision, as to whether Kaul required alternative privileges, 

on simply the words of the statute. Randolph testified that both the statute and the Table 

of Specialties control, but the Table determines what specific surgeries require alternative 

privileges. Hafner presented no evidence to contradict the testimony of Kaul's witnesses, 

but received first-aid to her failing argument, from her co-counsel Solomon, who 

suggested to Hafner that he believed that she was trying to articulate an argument that 

only the statute text controlled. This was an erroneous argument, as if the medical board 

only intended the statute text to apply, then why would they attach a Table of Specialties. 

The reason was to give specific guidance as to exactly what procedures required 

alternative privileges, and minimally invasive spine surgery was not on that list. 

20c. Solomon's conclusion is wrong, as it is based on a knowingly incorrect interpretation 

of the regulation and its appendix, and Kaul, therefore did NOT violate N.J.A.C. 13:35-

4A.6. Solomon ignored the testimony of Randolph, Balducci, Earle and Gleason, and 

unilaterally decided that Kaul required alternative privileges. Solomon's sole reliance on 

the definition of surgery, as the determinative factor is contradicted by the evidence, and 
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the law. 

20d. Solomon adopted Hafner's tenuous argument that because anesthesia services 

were utilized in the performance of the procedures, that Kaul as well as needing minimally 

invasive spine surgery privileges, required anesthesia privileges. This argument was 

debunked by Kaul's witness, Balducci, who testified that Kaul had an independent 

anesthesiologist providing anesthesia services, and that this physician had privileges for 

anesthesia. Therefore, Kaul, who was credentialed as the surgeon, did not require 

alternative privileges. Balducci explained this to Hafner on cross-examination. The 

purpose of Hafner's misguided efforts to deceitfully argue that Kaul required alternative 

privileges for anesthesia was to burden him with further regulatory liability. 

20e. Solomon's statement, "Therefore, it was clear from the proofs presented that 

respondent, through another anesthesiologist, utilized anesthesia in the 

performance of minimally invasive techniques for which he was required to have 

either hospital privileges or Board-approved privileges." is clearly not supported in 

the evidence. Balducci testified that Kaul was the surgeon and had nothing to do with the 

pre, intra or post-operative delivery of anesthesia. There was an independent 

anesthesiologist, who provided the anesthetic services. Kaul never touched an anesthetic 

agent, he never touched an anesthetic vial, he never touched an anesthetic monitor. Kaul 

was the surgeon, not the anesthesiologist, and the alternative privilege regulation requires 

physicians who provide/deliver anesthesia to have privileges. The regulation does not use 

the word "through", to mean "utilize". The regulation does not say, "If you are a surgeon, 

and your patient is anesthetized by another anesthesiologist with alternative privileges, 

then you also require anesthesia alternative privileges". Solomon's conclusions that Kaul 

required alternative privileges for either anesthesia or minimally invasive spine surgery 

are without merit, and Kaul did NOT violate N.J.A.C. 13:35-4A.6 

21. For all of the above reasons, I also CONCLUDE that respondent committed professional 

misconduct, in violation of N.J.S.A. 45:1-21{e) and (h), which states that a board may suspend or 

revoke a 

certificate, registration or license issued by the board upon proof 
that the applicant or holder of such certificate, registration or 
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license: 

e. Has engaged in professional or occupational misconduct as may 
be determined by the board; 

h. Has violated or failed to comply with the provisions of any act 
or regulation administered by the board. 

21a. Solomon's reasoning and his conclusion that Kaul committed professional 

misconduct, in violation of N.J.S.A. 45:1-21 (e) and (h) are respectively flawed and false. 

Kaul provided evidence that he was qualified to perform minimally invasive spine surgery, 

was insured for the procedures he performed, performed the procedures competently and 

did not deviate from any standards of care. Kaul complied with the alternative privileges 

regulation, and all other state and federal healthcare regulations. Kaul was credentialed by 

at least six (6) surgical centers to perform minimally invasive spine surgery, had performed 

eight hundred minimally invasive spine surgeries from 2002 to 2012, with good to very 

good outcomes in 90-95% of cases, and a 0.1% complication rate. Kaul was observed 

operating by Drs Kamson and Remley, who opined that he as skilled and competent, with 

Kamson referring to him as an 'icon'. Kaul was in possession of license to perform 

medicine and surgery, and was credentialed by the federal government to perform 

minimally invasive spine surgery. Kaul did not misrepresent his qualifications to patients, 

and no evidence was presented in support of such a proposition. Kaul did not engage in 

professional or occupational misconduct, and did not violate any act or regulation 

administered by the board. Solomon's conclusions are based on his evidential omissions, 

misrepresentations, mischaracterizations and episodes of Przybylski perjury. The 

foundation of his facts is polluted with fraud, and therefore his conclusions are invalid. 

Solomon's egregious misconduct suggests he was of the mind that Kaul would never 

discover that his 'opinion' consisted of 250 evidentiary omissions, misrepresentations, 

mischaracterizations and episodes of perjury. 

22. Respondent was also charged with the failure to maintain good moral character, in violation 

of N.J.S.A. 45:9-6. Good moral character has been the "historic unquestioned prerequisite of 

fitness." In re Application of Matthews for Admission to the Bar of New Jersey, 94 N.J. 59, 76 
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(1983) (citation omitted). It includes an individual's penchant for honesty, fairness, and respect for 

the rights of others and for the laws of the state and nation. It also underscores the critical 

importance of integrity, truthfulness and candor. Ibid. 

23. According to the Final Decision and Order (the Order) of the Board filed on May 14, 2003, (P-

114) respondent became licensed in New Jersey in 1996 after completing his residency at the 

Albert Einstein College of Medicine, Montefiore Medical Center, in anesthesiology, for which he 

acquired board certification. Thereafter, he returned to England. On March 9, 1999, a patient I. B. 

went to a dental office in London for the purpose of having a tooth extracted and other dental 

work. Respondent was the anesthesiologist. Shortly after the dental procedures were performed, 

the patient went into cardiac arrest. After her transfer to a hospital, she died on March 15, 1999, 

never having regained consciousness. The police began an inquiry into the circumstances of her 

death, and on October 15, 1999, arrested respondent and charged him with gross 

negligence/manslaughter. Thereafter, the Interim Orders Committee (Committee) of the General 

Medical Council (the GMC is equivalent to the Board) imposed restrictions on respondent's 

registration in the practice of anesthesiology. The criminal trial lasted fourteen days, resulting in 

his conviction of manslaughter on February 22, 2001. On March 1, 2001, the GMC entered an 

order of interim suspension. 

24. Thereafter, on April 8, 2001, respondent submitted an application for privileges to Hackensack 

University Medical Center. A question on the application asked if respondent was ever convicted 

of any criminal offense, which he answered in the negative. The application also asked if his 

license to practice medicine in any jurisdiction had been voluntarily or involuntarily suspended, 

revoked or subject to restrictions. Respondent, once again, answered in the negative, when, in 

fact, at the time of his answer, his license had been suspended in England and had already been 

subject to restrictions for almost a year. 

25. On September 9, 2000, respondent submitted a biennial renewal form to the Board. On the 

form, respondent was asked if there were any criminal charges pending against him, which he 

again answered in the negative. 

26. On May 30, 2002, the Committee in England "erased" respondent's registration and 

prohibited any reapplication for a period of five years. 
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27. In light of these circumstances, the Board, on May 14, 2003, after a hearing, entered and filed 

an Order suspending respondent's license for a period of two years, with the first six months as an 

active suspension. The balance consisted of a probationary period. In arriving at its decision, the 

Board took into consideration: his conviction of manslaughter; the erasure of his license; his 

multiple misrepresentations; and the underlying gross malpractice in the death of I.B., which the 

GMC determined was a hypoxic brain injury and cardiac arrest caused by respondent in his failure 

to adequately monitor her blood oxygen level, which had fallen during treatment. {P-114 at 16.) 

In its Order, the Board stated: 

The Board has eschewed a more stringent penalty with the hope 
and expectation that respondent will resolve to practice with the 
vigilance that he has promised. He must also resolve to deal 
forthrightly and honestly with this Board, his employers and 
hospital and insurers. Future transgressions will not be deserving of 
leniency. Our expectations for the strictest of compliance with 
standard of care and the ethical tenets of the profession will be at 
the highest level. 

{/d. at 39-40.] 

In light of the foregoing, I CONCLUDE that respondent failed to maintain good moral character. 

27a. The case in the UK occurred in 1999. Kaul's attorney filed a motion in limine at the 

start of the proceedings to exclude any reference to the matter, as it had no probative 

value to the issues in litigation. It was purely prejudicial. There was no evidence from the 

UK case that would have assisted the questions in the current matter, and in fact none 

was entered. Solomon received the motions in limine from Kaul's attorney, Charles Shaw, 

in April, but ignored them, and when Hafner raised the issue of the UK case, Kaul's 

attorney, Eilish Mcloughlin, objected, stating that she had discussed the motions with 

Shaw, and asked Solomon whether he had ruled. Solomon claimed he could not 

remember receiving any motions in limine, but even if he had, he refused to rule on them, 

"THE COURT: I didn't sign an Order, if I reserved I am not going to sign an Order 

for an in limine relief. I want to get a complete picture here; if there is an issue that I 

should know about I want to know about it. Ms. McLAUGHLIN: Could I place THE 

COURT: You can put your objection on the record, absolutely. MS. McLAUGHLIN: I 
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place my objection on the record that this is first beyond the scope of direct

examination. Second, it's irrelevant and third, it does not go to the issues in this 

litigation which concern credentialing, ability, skill and insurance." - Reference: 

Folder 8 (APPX F)- 988/1044-142:6-19. 

Solomon's decision to permit Hafner to enter into evidence details of the case from the 

UK, for which Kaul had already been penalized, was consistent with his prejudice and 

bias towards Hafner. The case in the UK concluded in January 2001 and Kaul was 

penalized. He returned to the US in late 2001 and was again penalized in 2003 because 

he did not disclose the UK case on his applications. Solomon, in 2013, penalized Kaul 

again for events from 1999, for which he had already been penalized twice. Based on the 

facts of the case filed by Hafner in 2012, Kaul did not commit professional misconduct, 

and did not violate N.J.S.A. 45:1-21(e) and (h). Solomon's assertion that Kaul violated the 

aforementioned statute is based on the same evidence that was presented to the board in 

2003. Subsequent to the 2003 board proceeding, Kaul attended an ethics course, from 

which he received a commendable report. The report raised no issue that his character 

was anything but good, and testimony was presented in these proceedings from patients 

and physician colleagues that spoke to his good character. Solomon's conclusion, 

therefore, that Kaul failed to maintain good moral character, has no absolutely evidential 

basis. The evidence shows that Kaul did maintain good moral character, and did not 

violate N.J.S.A. 45:9-6. Solomon's attempt to use the UK case to fabricate another 

violation is consistent with his prejudice and pattern of judicial misconduct. 

27b. One of the great ironies of this case is that the offenses of dishonesty, professional 

misconduct and moral turpitude, of which Kaul had been accused, are some of the many 

illegal acts of which the Kaul v Christie Defendants are alleged to have committed. Acts 

such as bribery, obstruction of justice, kickbacks, racketeering and alteration of court 

transcripts, and as with Solomon's opinion, a fraudulently manufactured document. 

28. Petitioner also charged respondent with his failure to maintain proper patient records, in 

violation of N.J.A.C. 13:35-6.5. The proofs offered by petitioner revealed that certain patient 

consent forms were unsigned. These documents were necessary to ensure the patient's 

understanding of the risks associated with the procedures planned. Accordingly, I CONCLUDE that 

he violated N.J.A.C. 13:35-6.5. 
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28a. Kaul did maintain proper patient records, and a signed consent form for patient GH 

was submitted with the post-trial submission on October 15, 2013, with an affidavit from 

Kaul's director of nursing, Kathleen LaCouture, excerpts of which are: 

"It has been brought to my attention that the State has claimed that Mr. Housman's 

consent forms were not signed, and the State has produced unsigned versions." 

"Upon review of the patient file for George Housman, I located the signed "Consent 

For Pain Managament Procedure" and "Consent to Spinal Surgery" forms both of 

which are dated December 9, 2011." 

"To the best of my knowledge, these forms would have been among the patient file 

that I originally printed and produced to the State of New Jersey." 

" I do not know why the State would not have these documents in their 

possession"- Reference: Folder 15 (NPDB) -131014-Certification LaCouture 

28b. Hafner did have the signed consent form in her possession, but chose to withhold 

that piece of evidence, in order to support her false claim that Kaul did not maintain 

proper patient records. However, what is even more telling, is the fact that Solomon 

received another copy of the signed GH consent, but perpetuated Hafner's lie, by 

falsifying his opinion, and stating that consent forms were unsigned. The only form that 

was allegedly unsigned was that of patient GH. It was a form, not forms, and the issue 

was addressed with LaCouture's affidavit. This pattern of dishonesty also manifested 

itself with Hafner's false claim that she never received Randolph's letter, dated August 30, 

2012, a lie that Solomon used to exclude a critical part of his letter, that confirmed Kaul 

did not require alternative privileges. Kaul did NOT violate N.J.A.C. 13:35-6.5 

29. Petitioner also charged respondent with the failure to properly bill for his services, in violation 

of N.J.S.A. 45:1-21(b). No proofs were offered, and, accordingly, this charge is dismissed. 

29a. Hafner filed a baseless charge, one for which she knew she new she required hard 

evidence, unlike the majority of her claims, which depended simply on the opinions of 

physicians and patients, all of whom were motivated to have Kaul's license revoked. 

Przybylski and Kaufman were local market competitors, and as is now evident in Kaul v 

Christie, conspired with Hafner and a group of other spine doctors to have Kaul's license 

revoked. Of the six patients that testified against Kaul, one, JZ, has now become his 

witness in Kaul v Christie, while JJ, TZ, SS, GH and LM all had pending lawsuits, and all 
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of whom, as the clinical notes indicate, improved with the care they received from Kaul. 

30. Similarly, petitioner charged respondent with failure to comply with subpoenas for patient 

records, in violation of N.J.S.A. 45:1-18, and for failure to cooperate with the Board, in violation of 

N.J.A.C. 13:45C-1.2 and -1.3{a)(5). No proofs were offered, and, accordingly, these charges are 

dismissed. 

30a. This statement illustrates the malfeasance and official misconduct, that permeated 

this case from its ill-conceived and ill-intended beginnings. To understand this 

necessitates a chronological recitation of relevant events: 

(a) On April 2, 2012 the medical board filed a complaint seeking to suspend or revoke 

Kaul's medical license, based on allegations that he was not qualified to perform 

minimally invasive spine surgery and had violated the alternative privileges 

regulation. 

(b) On May 9, 2012 Kaul entered into a consent order with the medical board, in which 

he agreed to temporarily limit his practice to interventional spinal procedures, and 

in which it was agreed that he could apply for hospital privileges to perform 

minimally invasive spine surgery 

(c) Kaul commenced discussions with a Bayonne Medical Center to procure hospital 

privileges, received an application and initiated the credentialing process. 

(d) On May 18, 2012 Kaul's attorney, Robert Conroy (deceased) was advised by the 

Deputy Attorney General, Doreen Hafner, that Eric Kanefsky, the acting director of 

the Division of Consumer Affairs, was intending on filing a motion to suspend 

Kaul's CDS prescribing license. The purpose was to sabotage Kaul's efforts at 

procuring hospital privileges, as Kanefsky knew that without the CDS license Kaul 

could not obtain privileges. 

(e) On May 22, 2012 Kanefsky unilaterally filed the motion, and circumvented the 

proper procedure, which would have involved a hearing before the board. 

Kanefsky illegally obtained the property of Kaul's CDS license, without Kaul having 

been afforded due process. The tendentious and fraudulently colored argument 

used by Kanefsky, was that because the patients upon whom Kaul had operated, 

had received anesthesia, and that because Kaul was allegedly not qualified to 
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perform the procedures, that Kaul therefore, had violated the statue pertaining to 

the dispensation of controlled substances. 

(f) Kaul indicated that he would file initiate legal action against Kanefsky, alleging that 

he had violated Kaul's due process rights, and had acted outside of the law, in 

unilaterally suspending Kaul's CDS license. 

(g) In retaliation Kanefsky filed a motion with the board, on or about May 27, 2017, to 

rescind the consent order, based on false allegations that Kaul had not modified 

his website and had not responded to subpoenas. 

(h) On June 7, 2012 Kaul filed Complaint in Mercer County Superior Court that sough 

the appointment of a special prosecutor and ad hoc medical board. The request 

was denied. 

(i) On June 13, 2012 Kanefsky's motion to rescind the consent order was granted, 

based on the website and subpoena allegations, and Kaul's license was 

suspended. 

30b. The subpoena and website allegations were simply pre-texts to rescind Kaul's 

license. There was no truth to Kanefsky's claims, as was proved in the administrative law 

proceedings. This was an early example of one of the many falsehoods, upon which the 

entire case was fabricated. 

31. Based upon the facts adduced and the legal principles cited above, it has been proven, well 

beyond a preponderance of the credible evidence, that respondent not only poses a danger to the 

public, but has violated several statutes and regulations governing the practice of medicine and 

surgery in this state. 

31a. Solomon's opinion is a fraud that was perpetrated as part of a conspiracy the evidence 

of which became increasingly apparent with the passage of time. Kaul v Christie lays bare 

the rackets in which private parties purchased corrupt officials, in quid pro quos, that resulted 

in the revocation of Kaul's license. Solomon was part of this racket, and was named a 

Defendant in the Original Complaint, but claimed absolute immunity, and was released from 

the action. However, the extent of his corrupt involvement in the case has become 

forensically apparent with the creation of 'The Solomon Critique', in which he omitted, 

misrepresented and mischaracterized trial evidence, and facilitated perjury, on two hundred 
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and fifty (250) occasions. His opinion does not bear truthful witness to the evidence, which 

proves that Kaul: 

(a) Was qualified to perform minimally invasive spine surgery. 

(b) Competently performed minimally invasive spine surgery. 

(c) Complied with the alternative privileges regulation. 

(d) Complied with the insurance requirements of medical licensure. 

(e) Truthfully represented his qualifications and skills to the public and his patients. 

(f) Complied with all state and federal healthcare related regulations and law. 

(g) Was credentialed at multiple surgical facilities to perform minimally invasive spine 

surgery. 

(h) Organized his minimally invasive spine surgery practice, in compliance with all New 

Jersey healthcare related statutes and regulations. 

31 b. Solomon's abuse of the evidence caused him to find facts that fitted Hafner's fraudulent 

narrative. His failed to provide any specific factual detail in his credibility determinations, and 

his reference to witness demeanor was without substance. For example, he never described 

any particular mannerisms or patterns of behavior that caused him to question the credibility 

of Kaul's witnesses. He never stated, for example, that when the witnesses answered certain 

questions their demeanor changed or they became suspiciously nervous. Solomon simply 

referenced demeanor as a basis for his credibility determination of Kaul's witnesses. 

Similarly, Solomon impugned the credibility of Kamson and Remley, because of their 

professional involvement with Kaul in a potential educational/charitable venture, which 

involved The Spine Africa Project and The Society for Advanced Spinal Intervention. 

Solomon incorrectly asserted that the viability of the venture depended on Kaul retaining his 

New Jersey license. This statement was false, as the venture was purely educational, and 

would have involved Kaul teaching doctors in Africa how to perform minimally invasive spine 

surgery, for which he did not require a New Jersey license. Solomon speculated on this 

proposition, in the knowledge that no there was no evidence in support of it. His credibility 

determinations were baseless, and bore no relation to the law to which he cited. Solomon's 

outrageous display of hypocrisy, in referring to Kaul as a 'danger to the public', is a trait 

usually found in those who are corrupters, and habitual abusers of the power of public office. 

Solomon proved that he is in fact, a far more pernicious danger to the fabric of society, a 

fabric that depends on an honest judiciary, a judiciary that does not sell its opinions or allow 

its members to convert their benches into racketeering enterprises. Solomon conducted 

himself with malicious intent, and a mindset that is nothing short of criminal. He will be held 
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accountable. 

32. He never should have performed any spinal surgeries, whether they were called minimally 

invasive or open, given his lack of education and training. The fact that he performed such surgeries, 

without the requisite education and training, and in disregard for the safety of several of the patients 

who testified on behalf of petitioner, his disregard of the above statutes and regulations governing 

the practice of medicine and surgery in this state, and his prior involvement with the Board, warrant 

nothing less than the revocation of his medica/license. 

32a. Solomon's final paragraph ignores the evidence that proved: 

(a) That Kaul was qualified to perform minimally invasive spine surgery, 

(b) Had more training than Przybylski and Kaufman, 

(c) Was noted to be a skilled surgeon by Kamson and Remley, who had observed him 

operating. 

(d) That his surgeries changed the lives of many patients, a number of whom testified 

that their pain disappeared after the procedures he performed 

(e) Kaul followed the advice of experts in healthcare compliance, in the organization and 

administration of his minimally invasive spine surgery practice. 

(f) That the real reason for the revocation of Kaul's license was political corruption and 

professional jealousy, because there is no other explanation as to why Kaul was 

permitted to perform minimally invasive spine from 2002, and it only became an issue 

in 2010, when Christopher J. Christie became the Governor. Solomon knew this, 

because he was a critical part of the racket. 
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.. 

ORDER 

1. Based upon the foregoing, it is ORDERED that the license issued to respondent to practice 

medicine and surgery in the state of New Jersey be and is hereby REVOKED. It is FURTHER 

ORDERED that, pursuant to N.J.S.A. 45:1-25, respondent reimburse petitioner all costs incurred in 

this matter, including, but not limited to, costs of investigation, expert witness fees and costs, 

attorney fees and costs, and transcript costs. 

2. I hereby FILE my initial decision with the BOARD OF MEDICAL EX A MINERS for 
consideration. 

3. This recommended decision may be adopted, modified or rejected by the 

BOARD OF MEDICAL EXAMINERS, which by law is authorized to make a fin a I decision in this 

matter. If the Board of Medical Examiners does not adopt, modify or reject this decision within 

forty-five days and unless such time limit is otherwise extended, this recommended decision shall 

become a final decision in accordance with 

N.J.S.A. 52:148-10. 

4. Within thirteen days from the date on which this recommended decision was mailed to the 

parties, any party may file written exceptions with the EXECUTIVE DIRECTOR OF THE BOARD OF 

MEDICAL EXAMINERS, 140 East Front Street, 2nd 

Floor, Trenton, New Jersey 08608, marked "Attention: Exceptions." A copy of any exceptions must 

be sent to the judge and to the other parties. 

December 13, 2013 

DATE J. HOWARD SOLOMON, AUt/a 

Date Received at Agency: 

Date Mailed to Parties: 

db 
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4a. The Order was published on December 13, 2013, one hundred and sixty-nine (169) 

days after the conclusion of the hearing, and fifty-nine (59) days after the submission of 

post-trial briefs. Solomon gave Kaul a mere thirteen (13) days to file exceptions, in the 

knowledge that neither Kaul, nor his attorney, could possibly have cross-referenced the 

opinion with the trial transcript and evidence, in the manner of The Solomon Critique. 

Solomon and his co-conspirators assumed that their massive fraud would go undetected, 

and it did, until 2017, when The Solomon Critique set the record straight. 
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